
VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL

administrative DIVISION

	planning and environment LIST
	vcat reference No. P2217/2016
Permit Application no. TPA/46434

	CATCHWORDS

	Section 79 Planning and Environment Act 1987; Monash Planning Scheme; General Residential Zone; Vegetation Protection Overlay; Residential aged care facility; Policy; Neighbourhood character; Impact on reserve; Bushfire; Amenity; Car parking; Traffic.


	APPLICANT
	Japara Property Holdings Pty Ltd

	responsible authority
	Monash City Council

	Referral Authority
	Melbourne Water

	RESPONDENTS
	S Lee and others

	SUBJECT LAND
	35-37 & 39 Regent Street, Mount Waverley

	WHERE HELD
	Melbourne

	BEFORE
	Bill Sibonis, Presiding Member

Peter Gray, Member

	HEARING TYPE
	Hearing

	DATEs OF HEARING
	26, 27 & 28, April and 1, 2, 18 & 31 May, 2017

	DATE OF ORDER
	17 July, 2017

	CITATION
	Japara Property Holdings Pty Ltd v Monash CC [2017] VCAT 1009


Order

1 Pursuant to section 127 and clause 64 of Schedule 1 of the Victorian Civil and Administrative Tribunal Act 1998, the permit application is amended by substituting for the permit application plans, the following plans filed with the Tribunal:

	· Prepared by:
	Godfrey Spowers (Victoria) Pty Ltd

	· Drawing numbers:
	TP00 – TP36 (inclusive)

	· Dated:
	06.03.2017


2 In application P2217/2017 the decision of the responsible authority is set aside.

3 In planning permit application TPA/46434 a permit is granted and directed to be issued for the land at 35-37 & 39 Regent Street, Mount Waverley, in accordance with the endorsed plans and the conditions set out in the Appendix.  The permit allows:

· The construction of a three-storey residential aged care facility;

· the removal of vegetation; and

· the removal/variation of an easement (drainage and sewerage)

in accordance with the endorsed plans.

	Bill Sibonis
Presiding Member
	
	Peter Gray
Member


Appearances

	For Japara Property Holdings Pty Ltd
	Mr J Gobbo QC and Ms J Sharp of Counsel.
They called evidence from:

· Mr A Biacsi, Town Planner of Contour Consultants Australia Pty Ltd.

· Mr M Sheppard, Urban Designer of David Lock Associates (Australia) Pty Ltd.
· Mr D Phillips, Arboriculturalist of Tree Logic Pty Ltd.
· Ms C Dunstan, Traffic Engineer of Traffic Group Pty Ltd.

· Mr T Vernon, Landscape Architect of CDA Design Group Pty Ltd.

The evidence (photomontages) of Mr J Wilkinson of Scharp Design was tendered.  Mr Wilkinson was not called to give oral evidence.

	For Monash City Council
	Ms M Marshall, Solicitor of Maddocks Lawyers.

	For S Lee and others
	Mr D Epstein of Counsel instructed by Jeff Cranston and Associates.
He called evidence from:

· Ms T Orrlov, Town Planner of Tamara Orrlov Consulting.

· Mr L Kern, Ecological and Bushfire Consultant of Practical Ecology.

Submissions were also made by Mr P Killeen, Dr M Jarasuriya, Ms K Sears, Mr R Eames, Mr S Lee, Mr J Nanfra, Mr J Paterson and Mr R Jeffreys.


Information

	Description of proposal
	The construction of a residential aged care facility, the removal of vegetation and the removal/variation of an easement.

	Nature of proceeding
	Application under section 79 of the Planning and Environment Act 1987 – to review the failure to grant a permit within the prescribed time.


	Planning scheme
	Monash Planning Scheme.

	Zone and overlays
	General Residential Zone – Schedule 2, Monash Residential Areas (GRZ2).
Vegetation Protection Overlay – Schedule 1, Tree Protection Area (VPO1).

Part Special Building Overlay (SBO).

	Permit requirements
	Cl. 32.08-6 (the construction of a residential aged care facility in GRZ2).
Cl. 42.02-2 (removal of vegetation on land in VPO1).

Cl. 44.05-1 (the construction of a building and the construction or carrying out of works on land in SBO).

Cl 52.02 (removal or variation of an easement).

Cl. 52.17 (removal of native vegetation).

	Key scheme policies and provisions
	Cl. 10, 15.01, 15.02, 16.02, 19, 21, 22.01, 22.04, 22.05, 22.13, 32.08, 42.02, 44.05, 52.02, 52.06, 52.17 and 65.

	Land description
	The review site is located on the west side of Regent Street in Mount Waverley, approximately 250 metres north of Waverley Road.  The site comprises of two properties, each of which supports a single dwelling, and has an overall area of 5457 square metres.  This irregular landholding presents a 64.01 metre frontage to Regent Street and an 87.7 metre rear abuttal to Valley Reserve (‘the Reserve’).  The site has depths of 104.1 metres and 51.66 metres along the north and south boundaries respectively.  Topographically, the land has a fall of some 9.0 metres from north-east to south-west.  On the adjoining properties to the north and south are two-storey dwellings.

	Tribunal inspection
	An accompanied site inspection was undertaken on the morning of the second hearing day.  A further (unaccompanied) site inspection was undertaken after the hearing.


Reasons

What is this proceeding about?

1 An application was made to the Monash City Council (‘the Council’) for a planning permit to construct a residential aged care facility on the review site, to remove vegetation and remove/vary an easement.  The Council did not determine the planning application within the prescribed period and the applicant has lodged this application with the Tribunal for a review of the Council’s failure to grant a planning permit.
2 Notice of the application was given and a substantial number of Statements of Grounds opposing the grant of a permit were received.  The key issues raised include neighbourhood character, the impact on the Reserve, tree removal, amenity impacts, car parking and traffic.

3 The Council considered the planning application and, consistent with the recommendation of its planning officers, determined to deny its support on grounds relating to policy, vegetation removal, non-compliance with clause 55, neighbourhood character, amenity impacts and overdevelopment.
4 Based on the submissions, the key issues in this matter may be expressed as follows:

· Will the development contribute to the preferred neighbourhood character?

· Is the interface with the Valley Reserve acceptable?

· Will the development have an unacceptable impact on the amenity of adjoining properties?

· Is the proposed tree retention and protection acceptable?

· Will the proposal result in unacceptable impacts on local car parking and traffic conditions?

· Will the development provide a net community benefit?

5 The Tribunal must decide whether a planning permit should be granted and, if so, what conditions should be applied.  Having considered the submissions and evidence, with regard to the relevant policies and provisions of the Monash Planning Scheme (‘the Planning Scheme’), assisted by our inspections, we have determined to set aside the Council’s decision.  Our reasons follow.

what is the relevant planning context?

6 The review site is included in the GRZ2.  Pursuant to clause 32.08-1, a residential aged care facility is a Section 1 use for which a planning permit is not required.  Pursuant to clause 32.08-6, a planning permit is required to construct or extend a residential building, and a development must meet the requirements of clause 55.  The purpose of the GRZ2 includes implementing the policy frameworks, encouraging development that respects the neighbourhood character and encouraging a diversity of housing types and housing growth, particularly in locations offering good access to services and transport.
7 State planning policy for residential aged care facilities is detailed at clause 16.02-3.  Its objective is to facilitate the timely development of residential aged care facilities to meet existing and future needs.  Strategies include encouraging planning for housing that enables older people to live in appropriate housing in their local community.  Policy for the design and location of residential aged care facilities is found at clause 16.02-4, with the objective being to encourage well-designed and appropriately located residential aged care facilities.  The related strategies are:
· Recognise that residential aged care facilities contribute to housing diversity and choice, and are an appropriate use in a residential area.

· Recognise that residential aged care facilities are different to dwellings in their purpose and function, and will have a different built form (including height, scale and mass).

· Provide for a mix of housing for older people with appropriate access to care and support services.

· Ensure that residential aged care facilities are located in residential areas, activity centres and urban renewal precincts, close to services and public transport.

· Ensure that:

· Proposals to establish residential aged care facilities early in the life of a growth area are in locations that will have early access to services and public transport.

· Residential aged care facilities are designed to respond to the site and its context.

· Residential aged care facilities aspire to high urban design and architectural standards.

8 There was some debate as to whether the proposal meets State policy regarding the location of residential aged care facilities close to services.  The Council and the residents submitted that the distance from the nearest activity centre, being the Mount Waverley major activity centre, is such that the proposal cannot reasonably be considered to be close to services.  According to the applicant’s traffic evidence, the activity centre is some 1.5 kilometres to the north-west of the review site.  The Mount Waverley railway station is located within the centre, and is the nearest fixed-rail public transport to the site.  A bus service runs along Waverley Road.

9 The site’s access to services and facilities is not unusual for a middle-ring suburban location such as this.  Whilst not within what could be regarded as a convenient walking distance, the activity centre is not so distant that it cannot be accessed by either car or public transport.  The nature of the use is such that residents would be unlikely to need to access the activity centre.  Any access that may be required would be by staff and visitors, and in both instances, transport options exist which make the activity centre relatively convenient.  On balance, having regard to the achievement of other policy outcomes supportive of the provision of residential aged care facilities in an established residential area such as this (including provision of accommodation for an ageing population, allowing residents to ‘age in place’ and maintain contact with their local community and in a familiar environment) the distance from the activity centre is not a reason to refuse a permit.  It is not so remote from the centre so as to make it an unacceptable planning outcome.  The level of accessibility is reasonable.

10 Clause 19.02-1, Health Facilities, has the objective of assisting the integration of health facilities with local and regional communities.  A strategy is to facilitate the location of health-related facilities (including acute health, aged care, disability services and community care facilities) with consideration given to demographic trends, the existing and future demand requirements and the integration of services into communities.

11 The Municipal Strategic Statement (MSS) provides a municipal profile at clause 21.01.  It states that the population of the municipality is noticeably ageing, with over 20% of the population over 60.  It goes on to state that since 1996, the largest increase in population has occurred in the 70-84 age bracket, which comprises nearly 14,000 people.

12 In identifying the key influences affecting planning and development and corresponding critical land use issues facing the municipality, clause 21.02 includes a specific section titled ‘changing lifestyle choices and the demands of an ageing population’.  It identifies that the municipality generally has an older population that is ageing in place with almost one-fifth over 60.  It observes that the population’s average age is increasing, with older ‘empty-nesters’ preferring to remain in the family home or requiring aged accommodation within proximity to their social networks.  The clause goes on to state:
The changing age structure of Monash with declining household sizes and changes in household structures together with the desire for broader housing choice are regarded as key drivers of Monash’s future development. Council intends to ensure that construction of a diverse range of housing including aged accommodation is sufficient to cater for the desires of the population in the future.

13 Clause 21.04 addresses residential development.  The overview notes that the municipality’s population is noticeably ageing and that there is a clear preference for older people to remain in familiar environments within the municipality.  It states that this changing demographic requires strategies to ensure there is appropriate accommodation, such as small, single-storey units and purpose-built housing available now and into the future.  An objective of clause 21.04-3 is to recognise and provide for housing needs of an ageing population.  A related strategy is to encourage the provision of single-storey and purpose-built housing to cater for the ageing population.  We will refer to the objectives and strategies of this clause that relate to the built form of residential development in the following section of these reasons where we consider the neighbourhood character implications of the proposal.
14 The review site and surrounds are within the VPO1, the purpose of which is:

To implement the State Planning Policy Framework and the Local Planning Policy Framework, including the Municipal Strategic Statement and local planning policies.

To protect areas of significant vegetation.

To ensure that development minimises loss of vegetation.

To preserve existing trees and other vegetation.

To recognise vegetation protection areas as locations of special significance, natural beauty, interest and importance.

To maintain and enhance habitat and habitat corridors for indigenous fauna.

To encourage the regeneration of native vegetation

15 The ‘statement of nature and significance of vegetation to be protected’ notes the following:
· the significance of vegetation in the municipality is its contribution to the urban character, particularly in residential areas

· existing on-site canopy trees contribute to the Garden City character of the municipality.  Retention of canopy trees assists in the integration of new development into the existing urban form and reduces the impact of larger buildings on neighbourhood character

· the tree canopy presents a “special” leafy character which is valued by the community, and the retention of existing canopy trees is necessary to complement new development

· the highest concentration of trees is to be found in the creek valley reserves and within private and public land adjacent to creeks and over old drainage lines and other easements.

16 The ‘vegetation protection objective to be achieved’ is to conserve significant treed environments and ensure that new development complements the Garden City character of the neighbourhood.
17 The Tree Conservation Policy at clause 22.05 applies to all land in the municipality.  Its objectives are:
To maintain, enhance and extend the Garden City Character throughout Monash by ensuring that new development and redevelopment is consistent with and contributes to the Garden City Character as set out in the Municipal Strategic Statement.

To promote the retention of mature trees and encourage the planting of new canopy trees with spreading crowns throughout Monash.

18 Relevantly, it is policy that existing semi-mature and mature canopy trees be retained wherever possible to ensure maintenance of the tree canopy; and that semi-mature trees with spreading crowns be planted as part of any new development in open space areas, along boundaries adjacent to neighbouring open space and in front setback areas to reinforce the Garden City Character of the area.

Amendment C125

19 Amendment C125 to the Planning Scheme has been adopted by the Council and submitted to the Minister for Planning for approval.  The Amendment was the subject of a Panel Report, which described the Amendment as proposing changes to the Local Planning Policy Framework (LPPF) and the residential zones to implement the Monash Housing Strategy 2014 (‘the Housing Strategy’).  Relevantly, included in the proposed changes are updating the LPPF, updating the existing GRZ2 and Neighbourhood Residential Zone Schedule 1 (NRZ1), and rezoning land utilising the new or modified schedules to the GRZ and NRZ.
20 The Housing Strategy notes that the municipality has an ageing population.  It states that a significant proportion and increase in the number of 74 to 84 year olds indicates that the municipality will need to ensure more aged care services and suitable housing is available for this group of residents.
21 The Housing Strategy incorporates a framework which separates the municipality into areas with future redevelopment potential for housing, and those with limited redevelopment potential.  Each of these areas comprises a number of categories.  The review site is within an area of limited redevelopment potential and is identified as being in Category 7: Creek Environs.  This is the description applied to all residential land adjacent to Damper Creek, Gardiners Creek and Scotchmans Creek.  The review site is adjacent to Scotchmans Creek.  The objective is the provision of opportunities for modest housing growth and diversification with emphasis on preserving and enhancing the Garden City Character.  Design emphasis is to be placed on the protection of neighbourhood character and native vegetation, and on responsiveness to the landscape setting of the creek environment.
22 The future character of the Creek Environs areas refers to:

· lower-scale residential development with new development comprising a mix of single dwellings, medium density units and townhouses.  Modest housing with simple pitched rooflines and articulated facades will continue the prevailing development themes

· development will be well-landscaped to retain the open landscape character of the creek environment, and will taper down in scale closer to the creek boundaries to respect and reinforce the natural topography
· the character is to be notable for spacious garden settings, tall canopy trees, consistency of front setbacks and larger setbacks from the boundaries of the creek to provide for planting and sustaining taller trees

· expanses of blank or continuous walls and visually dominant building forms will be discouraged, particularly when adjacent to the open areas of the creek

· improved building design and quality will be encouraged.

23 The Residential Outcomes are identified as being:

Conventional lower density detached housing and unit development with larger setbacks to boundaries adjacent to existing creeks.

On larger sites, in suitable locations, increased density may be appropriate, subject to careful design and the provision of substantial landscaped setbacks to the adjacent creek boundary.

24 In seeking to implement the strategy for the creek environs, Amendment C125 includes the application of the proposed Neighbourhood Residential Zone – Schedule 2, Creek Abuttal Areas (NRZ2).  This zoning is proposed for the review site and adjoining properties.  Submissions both in support and in opposition to the inclusion of sites in the vicinity of Gardiners Creek, Damper Creek and Scotchmans Creek within the NRZ2 were considered by the Panel.  The Panel observed that the open spaces along the creeks have a distinct landscape character and environmental values that should be protected.  The Panel was satisfied that the character of the Gardiners, Damper and Scotchmans creek-lines and associated open space corridors warrant protection and enhancement, recognising that the interface between private land and the open spaces along the creek-lines has the potential to either enhance or adversely impact on the character of the creek-lines.  It also observed that managing the landscape character of these interface areas requires management of both vegetation and built form.
25 The Panel expressed some reservations regarding the Council’s application of the NRZ2 to sites adjoining the open space corridors without a review to identify larger sites that may warrant further consideration of the appropriateness of limiting development to two dwellings and restricting building height.  The Panel stated that there is no reason why larger sites cannot be developed with more than two dwellings and achieve an appropriate built form interface with the open space corridors.
26 In specifically addressing the potential development of residential aged care facilities, the Panel stated:

The NRZ2 provides for residential aged care facilities (no permit required) and other accommodation uses such as retirement villages (permit required), which may provide development opportunities for some larger sites. However, the nature of these uses is such that this is likely to be limited to very large sites. It is reasonable that large sites that could otherwise accommodate development that is consistent with the applicable planning policy and provisions of the NRZ2 should be able to accommodate more than two dwellings.

27 The Panel went on to make the following observations:

· both a Design and Development Overlay (DDO) and Significant Landscape Overlay (SLO) can be effective mechanisms to manage the built form interface and could provide a broader range and more tailored built form provisions than the schedule to the NRZ allows

· the VPO only controls the removal, destruction or lopping of vegetation.  It cannot control development and can only require the planting of trees where there is an application to remove vegetation.  On its own, the VPO is insufficient to achieve the desired character for these areas.  The SLO allows for both development and removal of vegetation to be controlled through a planning permit and is particularly focussed on landscape objectives
· the application of the DDO or SLO in conjunction with the General Residential Zone (GRZ) could achieve the landscape character objectives for the creek abuttal without restricting the number of dwellings on a lot.  In this regard the DDO or the SLO is the preferable planning tool to the NRZ as it avoids the problem the NRZ creates for large sites.
28 The Panel recommended that a new GRZ schedule in combination with an SLO (or a DDO and a VPO) be applied to the land proposed to be zoned NRZ2 and deletion of the NRZ2, except where a realignment of the boundary of the creek abuttal area has been recommended by the Panel.

29 The Council considered the Panel’s report and did not accept this recommendation.  The Council resolved to adopt the Amendment with the proposed NRZ2 applying to the Creek Abuttal Areas and has included this in the version of the Amendment submitted to the Minister for approval.  The schedule to the NRZ2 (as submitted to the Minister):
· limits development to no more than two dwellings

· introduces a minimum lot size of 300 square metres

· reduces the building site coverage from 60% to 40%

· increases the site permeability from 20% to 40%

· increases the rear setback from 1.0 metre to 7.0 metres.
· requires a minimum 35 square metre area of private open space for multi-unit dwellings to be clear of water tanks and outdoor storage sheds.

30 As we understand it, the parties agree that, having regard to the stage the Amendment has reached in the process, it can be considered to be a seriously entertained planning proposal and should be given weight in our assessment of the proposed development.  There was some debate, however, in respect of the degree of weight which it should be afforded.  While acknowledging that it did not adopt the Panel’s recommendation, the Council submitted that it is unknown whether the Panel would have been supportive of the NRZ2 if the limitation on the number of dwellings did not exist.
  It was suggested that it is possible that the Panel may have supported the use of the NRZ2 if this was the case.
31 The respondents’ position is that Amendment C125 should be given weight as a seriously entertained planning proposal.  The applicant submitted that the Amendment is in a ‘general sense’ a seriously entertained planning proposal but the status of the future zoning is unclear on the basis that the Council did not accept the Panel’s recommendation that the land be retained in the GRZ and that the character sensitivity of the creek environs should be addressed through a DDO and SLO.
32 We have had regard to Amendment C125 in our consideration of the proposal.  Whilst we have ascribed it weight, given it has been adopted by the Council and submitted to the Minister for Planning for approval, this weight is tempered by the fact that the Council did not adopt the Panel’s recommendations which are relevant to the review site.  Nonetheless, we understand the issues addressed by the Panel and those advanced by the Council in explaining the decision to not agree with the Panel’s recommendations.  In our assessment and determination, while mindful of Amendment C125, we have given the greatest weight to the Planning Scheme as it currently exists.
will the development contribute to the preferred neighbourhood character?
33 Clause 21.04 addresses the built form of residential development.  An objective is to encourage the provision of a variety of housing styles and sizes that will accommodate future housing needs and preferences of the Monash community that complement and enhance the Garden City Character of the City.  Other objectives include:

· encouraging high standards of architectural design, including incorporation of environmentally sustainable design in buildings and landscaping associated with residential development that takes into account environmental constraints.  This includes energy and operating costs, passive design elements, climate change, soil erosion, urban water management and fire risk

· recognising the need to preserve treed environments and revegetate other areas, including new residential developments, to maintain and enhance the Garden City Character

· ensuring that development is appropriate having regard to the residential environment of the area, in particular neighbourhood character and amenity.
34 Related strategies refer to ensuring:

· new development enhances the character of the neighbourhood having regard to the preferred character statements in clause 22.01
· development enhances the Garden City character and landscaped streetscape character of the neighbourhood
· new residential development provides a high level of amenity including personal privacy for occupants and neighbours, high quality private and public open space, canopy tree cover and effective traffic management and parking

· that new residential development achieves high quality architectural and urban design outcomes that positively contribute to neighbourhood character.

35 The Residential Development and Character Policy is at clause 22.01.  The objectives include:

To build upon the important contribution that landscaping makes to the Garden City Character of Monash.

To encourage new development to achieve architectural and urban design outcomes that positively contribute to neighbourhood character having particular regard to the desired future character statement for the applicable residential Character Type.

To encourage the provision of a variety of housing types to accommodate future housing needs and preferences that are energy efficient and sustainable.
36 Pursuant to this policy, the review site and surrounds are within ‘Residential Character Type C’.  The desired future character statement is:
The neighbourhood character of this area will develop within a pleasant leafy framework of well-planted front gardens and large canopy trees.

Architecture, including new buildings and extensions, will, in the majority of cases, be secondary in visual significance to the landscape of the Character Type from the street.

However, in neighbourhoods that currently have a large proportion of two storey houses, the architecture will gradually become more dominant, although it will always be buffered from the street by a well planted front garden that will ensure the soft leafy nature of the street will be perpetuated.

Setbacks will be generous and consistent within individual streets.

Building heights will vary between neighbourhoods. Those neighbourhoods where the diverse topography and well developed mature tree canopy provide a framework within which redevelopment can occur will have a larger proportion of two storey houses. In the lower, less wooded areas, buildings will be mainly low rise unless existing vegetation or a gradation in height softens the scale contrasts between buildings.

The built-form will be visually unified by well-planted front gardens that contain large trees and shrubs and street tree planting. Neighbourhoods that are influenced by the naturalistic landscape of the creek valleys or on highpoints and ridges will have a predominance of native trees in both the public and private realm. Trees within lots to be redeveloped will be retained wherever possible in order to maintain the established leafy character.

Streets which have a majority of gardens currently lacking fences will continue to do so.  Walls and fences in other streets will be low to allow plants in the front garden to be visible from the street. Colours and materials will be sympathetic to the architecture of the house.

The soft quality of streets derived from the nature strips will be protected by ensuring that each lot frontage has only one single crossover. Landscape elements such as remnant indigenous vegetation and the large old coniferous wind-rows will be retained until horticulturally unstable.

The character of existing public open spaces within the Character Type, particularly those naturalistic corridors such as Damper Creek and Valley Reserve, will be protected by ensuring that buildings directly adjacent to such areas are set back and buffered with planting that complements that within the public open space.
37 Clause 22.01-3 sets out the policy in respect of a number of elements.  It is general policy that:
· development complements the current character statement and contributory elements and satisfies the intent of the desired future character statement

· the quality and style of surrounding development be respected

· the treed character of areas be complemented and preserved

· the Garden City and streetscape character of the neighbourhood be maintained and enhanced

· development be sensitive to heritage buildings and areas

· the impact of bulk and scale of development be minimised where possible

· consolidation of sites is encouraged.

38 It is policy that the Garden City Character be maintained by providing front garden space in which upper canopy trees can develop.
39 In respect of the built form and scale of development, it is policy that, amongst others:

· The height and scale of existing dwellings in the neighbourhood be respected.

· Building spacings and setbacks off side boundaries maintain the spacing and rhythm of existing dwellings to respect the built form character of the streetscape.

· Similar building materials to that within the surrounding neighbourhood be utilised.

· A high degree of articulation and detailing be exhibited.

· Roof heights and pitches of adjoining development be respected.

· Creative and quality design solutions be provided, particularly in relation to bulk of buildings having regard to boundary setbacks.

· The same or similar built form and style be provided in streets that display a unified or dominant architectural or built form theme.

· Articulated and graduated elevations avoiding “box-like” designs be provided. 

· Higher degrees of articulation be provided where double storey development is sought in streets where the predominant built form is single storey.

· The scale and bulk of double storey buildings at the rear of properties, adjacent to single storey dwellings, be low key. This can be achieved by generous upper floor articulation and setbacks off site boundaries sufficient to allow new landscaping incorporating canopy trees.

· Adjoining public open space be respected, having regard to the visual impact, scale, bulk, mass and height of the proposed development.

40 Policy for landscaping is also detailed at clause 22.01-3.  The Garden City Character is to be enhanced by preserving existing vegetation and by providing new vegetation and landscape treatments that are sympathetic to the existing landscape character. It is policy that:

· existing semi-mature and mature trees be retained wherever possible, particularly trees in front setback areas, along side boundaries and where the vegetation is visible from streets and other public spaces

· semi-mature trees with spreading crowns be incorporated into open space areas, along boundaries to neighbouring open space and in front setbacks

· new landscaping that enhances adjacent linear landscape corridors and abutting public open space areas be provided
· development be adequately set back from existing and proposed trees to ensure their longevity

· minimal pavement areas be provided within the front setback area to maximise landscaping and enhance the Garden City Character of the streetscape

· landscaping be provided along both sides of driveways to reduce the visual impact.
41 A strategy of clause 16.02-3 is to recognise that residential aged care facilities will have a different built form to dwellings, including in terms of their height, scale and mass.  The appearance of the proposed development in the Regent Street streetscape will distinguish it from the dwellings in the street.  It will have a greater mass, a different architecture and arguably a more institutional presentation.  Of itself, this is not unacceptable, and the nature of these facilities requires a design which is quite different to that expected of dwellings and other more conventional residential developments.  What is important, however, is that siting, scale, massing and overall appearance of the development displays an acceptable level of respect for the site’s context.
42 We agree with the evidence of Ms Orrlov, Mr Biacsi and Mr Sheppard that the presentation of the building itself in Regent Street is acceptable.  The height is comparable to that of the larger two-storey dwellings which exist both in this street and in the wider neighbourhood.  The design is such that it will present as a two-storey form with a recessed third floor above.  We agree with Ms Orrlov that the height is predominantly two visible storeys in the streetscape.  We also consider that the extent of the building across the site’s frontage has avoided the presentation of any unacceptable bulk and mass through the provision of setbacks from the front boundaries and the incorporation of recesses to separate the form into smaller modules.
43 The properties on the west side of Regent Street support dwellings which display greater front setbacks than those on the eastern side.  These setbacks range between 14 and 57 metres.  An exception is the adjoining dwelling to the south, which has a front setback of 9 metres.  Opposite the review site, dwellings have front setbacks ranging between 6.7 metres and 7.7 metres.  The Schedule to the GRZ2 varies standard B6 at clause 55.03-1 to specify a front setback of 7.6 metres.  The proposed building is to be set back between 9.7 metres and 12.1 metres from the front boundary.  We agree with Ms Orrlov that the unusually deep setbacks on the western side of the street need not be maintained in order to achieve an acceptable response.

44 The proposed setbacks exceed the minimum required to meet standard B6, and are greater than those of dwellings on the opposite side.  They are of sufficient depth to acknowledge and adequately respond to the range of setbacks in the vicinity of the review site and, in doing so, assist the development to integrate into the streetscape.  Importantly, the setbacks reflect a transition between the directly adjoining dwellings to the north and south which have minimum setbacks of 14.04 metres and 9.0 metres respectively.
45 Particular concerns were expressed in respect of the appearance of the at-grade car park proposed at the northern end of the site.  These concerns relate to the potential utilitarian presentation, extent of hard paving and the associated limitations on the ability to provide landscaping.  The design includes a number of elements that assist in reducing the visual impact of this area in the streetscape.  Firstly, the car parking area is to be on a gradient which falls away from the footpath into the site.  The fall from the frontage to the rear of the car park is 1.35 metres.  Secondly, partly above the car park it is proposed to erect an open pergola structure which is to have vines/creepers to soften its appearance.  In addition, a portion of the upper level will also extend over the car park.  Thirdly, there are some landscaping opportunities at the frontage adjacent to the car park that will assist in softening the appearance of this area in the streetscape.  An existing tree in this location, Tree 3, will be retained.  The applicant’s offer to provide additional planting along the northern edge of the car park will further assist in this respect.
46 The placement of the electricity kiosk substation adjacent to the frontage in this location adds to the potential utilitarian appearance of this end of the site.  We understand that the siting of these installations must meet the requirements of the relevant servicing authority and that they must be accessible.  The kiosk substation is a necessary facility and the provision of a timber batten fence/screen around the structure, together with some low level planting, will provide some improvement to its appearance in the streetscape.  Similar observations are made in respect of the gas meter enclosure and booster assembly that are also proposed adjacent to the frontage, proximate to the car park.  These are necessary elements.  Their utilitarian appearance will be reduced by the proposed use of the timber batten fence/screen.  An attempt has been made to have these appear as part of a fence treatment.  Consequently, they will not appear as obtrusive elements in the streetscape, particularly given their restricted dimensions.
47 The central section of the frontage, between the northern car park and the driveway leading to the basement, is to be landscaped.  This includes the retention of Trees 4 and 38, being a Yellow Box and Lemon-scented Gum respectively.  Both have been identified as having a high retention value.  The retention of these trees is appropriate as it will enable their continued contribution to the streetscape.  It is a highly desirable outcome, but places some limitations on the nature and extent of planting that can be achieved beneath the trees.  While the retention of the trees is supported, concerns were expressed regarding the likelihood of the survival of Tree 4 given the extent of construction proposed within the tree’s tree protection zone.  This is a matter which we address later in our reasons.
48 The landscape plan which forms part of Mr Vernon’s evidence shows the planting of a deciduous tree in the front setback, between Trees 4 and 38, with the remainder of the area supporting low-level species.  Mr Vernon stated that the planting is to comprise ground covers and shrubs.  His evidence is that the consequential landscape response is appropriate to the existing character as the informal planting will achieve a ‘natural effect’.
49 We consider the landscaping proposed for the front setback to be acceptable.  The three retained trees will maintain a canopy presence in the frontage, and will enable the ongoing contribution of the front setback to the broader landscape context.  While the landscape plan shows low-level ground covers, it should be possible to include some shrubs to provide a greater landscaping presence.  Mr Vernon acknowledged in his evidence that shrubs could be placed in locations where there are no tree roots, and species that are compatible with the water/moisture requirement of trees should be selected.  He indicated that the plant species list on the landscape plans is conceptual and will need to be further explored.  This can be addressed by a condition of permit that requires the submission of a detailed landscape plan for approval.
50 An assessment of the proposal’s neighbourhood character implications also requires consideration of its presentation to the side and rear interfaces.  We consider these in the following sections of these reasons.

is the interface with the valley reserve acceptable?
Built form

51 It is apparent that the Reserve is a highly valued open space area.  We received detailed submissions and evidence which addressed the landscape and ecological values of the Reserve, and the potential impacts of the development.  The Reserve is a 15 hectare bushland reserve which is roughly triangular in shape.  The review site is one of a small number of properties which effectively ‘intrude’ into the Reserve and result in its narrowing to some 30-40 metres immediately adjacent to the site.  The creek and wetlands flow through this narrow section, which also includes walking trails.  It was further submitted that this narrow section of the Reserve plays a vital role as an animal corridor to other linear reserves.  We were advised that a substantial amount of time and resources over many years have been devoted to the rehabilitation and conservation of the Reserve.  The submissions were that, as a result of the wetlands and the remnant bushland, the Reserve supports a high biodiversity in respect of both flora and fauna.  Examples referred to include the Southern Bell Frog, the Grey headed Flying Fox, bats, sugar gliders and water rats.  These submissions were supported by Mr Kern’s evidence.

52 The concerns relating to the development’s impact on the Reserve are those of visual impact, vegetation removal, light spill, noise emissions, odours and stormwater runoff.  A further concern is a risk of bushfire which arises from the bushland nature of the Reserve, and is an issue we consider below.

53 The submissions were that due to its design, siting and scale, the development will have an unacceptable visual impact on the adjoining section of the Reserve and detract from the experience of users as being within a bushland environment.  In part, this impact was advanced as a significant social impact to which we should have regard in our assessment.  This submission was not supported by any specific evidence addressing the issue, and falls short of the justification required to be provided, as detailed in Tribunal decisions.
  We accept that the development will be seen from within the Reserve, although the extent of visibility will vary along the alignment of the walking track due to the distance of the track and other viewing points from the site boundary, intervening vegetation within the reserve and on the site, and the varying setbacks and heights of the proposed building.  Clearer views of the built form will be possible, including from the bridge over the creek, and from the south-east across the open yard of No. 41.  From some viewing points it will be barely visible.  We were not, however, provided with any proper evidentiary basis or empirical analysis, to demonstrate that there is likely to be a significant social impact upon users of the Reserve arising from the visibility of the development.  All that we can say is that, in a context where the surrounding urban development is visible to varying degrees from within the Reserve, we are not able to reasonably conclude that the development will result in a social impact, significant or otherwise, such that a permit should be refused.
54 This is not a circumstance of a bushland environment where a sense of remoteness from the surrounding urban context is experienced.  While this may be the case further north, where the Reserve is much wider, it is less so in the vicinity of the review site.  Dwellings and associated structures on both the east and west sides of the creek are visible to users as they travel along the walking tracks. The two-level elevated homes that abut the reserve near the west track are very visible from the track and still visible from the east.  Given the urban (residential) zoning of the adjoining land, this should not be an unexpected outcome.  In fairness, the submissions were not that no development should occur on the review site but, rather, that a smaller building should be proposed.  It was submitted that this would allow for a greater setback from the common boundary with the Reserve, providing for greater landscaping and lesser visibility of built form.
55 In response, the applicant submitted that the development has been designed to avoid the presentation of a continuous built form by separating the western elevation into three ‘fingers’ of building (or wings) at the first floor and second floor level, within intervening spaces to provide visual relief.  Mr Sheppard’s evidence is that the development will present a highly modulated and articulated façade to the walking path, and that the proposed planting will significantly filter views of the building, ensuring that the vegetated character of the corridor is maintained.  We accept this evidence conceptually but do not think the design goes far enough to protect the edge of the Reserve where the building visually interfaces with it.
56 The ground level setback of the development from the Reserve, while in part less than what is displayed by existing buildings in the locality, is acceptable.  We say this on the basis that the setbacks are to a predominantly single-storey form and will allow for planting along this interface to complement that which exists in the Reserve.  In combination, while there will be some visibility, the landscaped buffer once established will screen and soften the appearance of the development.  The setbacks along this interface are variable.  The minimum intervening distance between the ground floor of the building and the trail is between 15 -19.5 metres, providing a separation which further assists in moderating the presentation of the development as viewed by persons using the trail.
57 We are less persuaded by the proposed first floor setbacks which, in part, are less than those of the ground floor below as a consequence of some cantilevered forms that project toward the common boundary with the Reserve.  This is not an acceptable outcome.  The upper levels should be sited and designed to appear as recessive elements to minimise their visual impact on the Reserve.  A greater setback will need to be provided.  Having regard to the form and design of the building, we have concluded that at no point should the first floor cantilever over the ground floor. 

58 There is a triangular portion of the middle wing that cantilevers over the ground level.  This entire face, maintaining its alignment, should be set back so that only its westernmost point aligns with the ground level.
59 The northern wing has a substantial cantilever over its ground level. It should be set back so that its shape/profile matches that of the ground floor except that the balcony off the lounge may extend over the ground level at the same width as is proposed.
60 To ensure that the graduated profile with the first floor is maintained, the second floor should also be set back a greater distance from the Reserve.

61 These changes are to be achieved without reducing setbacks to any other boundary, or by intruding into the spaces that separate the wings of the building.

62 When these changes are combined with the modifications suggested by the applicant to the southern end of the development, as we refer to in a later section of these reasons, it will achieve an overall built form that adopts a staggered profile that recedes from the boundary with the Reserve.  The increased setbacks, together with the articulated elevations, the spaces at the upper levels and the proposed landscaping will result in a reasonable interface condition.

63 We acknowledge that the architect will need to rationalise these setbacks into a changed visual concept but these changes are important to respond acceptably to the interface with the Reserve. 

64 It must be fairly acknowledged that, in the short term, the building will be highly visible from the Reserve as a consequence of the proposed vegetation removal.  It will appear quite ‘raw’ in its context and is likely to be considered by some as a discordant element, having regard to the vegetated environs of the Reserve and the more domestic scale of adjoining and nearby dwellings.  This will be the case until the proposed planting, which includes eucalyptus and acacia species, establishes and matures to a height where it will screen and soften the development in a meaningful way.  The plant schedule nominates mature heights of between 8 and 15 metres for the proposed tree species.  Over time, as the trees and other vegetation mature, the landscaped setting envisaged by the landscape plan will come to fruition and will assist in the development’s visual integration.  Even when that occurs, given the more institutional nature of the proposal, it will continue to be distinct from the neighbouring houses.  Having regard to policy, which recognises that facilities such as this are appropriately located in residential areas and will reasonably have a height, scale and mass that is different to dwellings, the outcome, of itself, is not unacceptable.
65 With the changes that we will require by condition to the rear elevation, the outcome will be an acceptable interface with the Reserve, albeit it will be some years until the landscaping will be able to fulfil its intended role, complementing that in the Reserve and moderating the building’s visual impact.
66 There may be the potential for some light spill into the Reserve.  This may arise from external floodlighting and the like, and also from lights within rooms.  Conditions of permit can require that all external lighting be located and designed, including the provision of baffles and other shielding devices, to ensure that there is no adverse impact on adjoining land.  Light from within the development will be of a lesser intensity and be softened by curtains/drapes, and by the landscaping, once established.  It will also be of limited duration, occurring principally in the evening hours rather than late into the night.  It is not an unexpected consequence of development within a residential zone.

67 The same can be said about the air conditioning units.  A condition of permit can ensure that such plant and equipment is positioned and baffled so that noise emissions will comply with the relevant requirements of the Environment Protection Authority so as to not cause noise and disturbance.
Bushfire considerations

68 The residents are particularly concerned about the potential bushfire risk to the development presented by the bushland nature of the Reserve.  This concern is heightened by the number of occupants within the facility and their associated mobility issues, which would have implications for their safe evacuation in the event of a bushfire.

69 The potential bushfire risk is not a concern shared by the Council.  It is not reflected in the grounds on which Council opposes the proposal, nor did the Council’s submissions raise any concerns regarding this issue.  The Council advised that:

· it is comfortable with the proposal with regard to the adjacency and the ability to manage the bushfire risk in that location

· the interface with the Reserve can be adequately dealt with from a bushfire perspective

· there is no need to remove vegetation from within the Reserve adjacent to the review site in order to provide a safe interface with respect the bushfire risk.
70 Neither the Reserve nor the review site or adjoining properties are within a Bushfire Management Overlay (BMO).  The provisions of clause 44.06
 and clause 52.47
 of the Victoria Planning Provisions do not apply.

71 There is no dispute that the site is within a designated bushfire prone area.  This designation also affects the Reserve and surrounding residential properties.  The residents made detailed submissions regarding the bushfire risk, and this issue was addressed in Mr Kern’s evidence.  He considers that the site is affected by a moderate bushfire risk, and his evidence is that a Bushfire Attack Level (BAL) assessment is required to determine what bushfire construction level is required.  The evidence states that under the Building Control Act 1993, the Building Surveyor commissioned to supervise the building of the aged care facility is required to obtain a BAL assessment by an independent assessor that assesses the hazard and risk, and then defines the required bushfire construction level.  The Building Surveyor must then ensure that the building plans are designed to the correct construction level and that the building is built to specifications.

72 As part of his evidence, Mr Kern undertook a BAL assessment for the proposed development and determined the BAL construction levels using the methodology in Australian Standard AS3959-2009 Construction of buildings in bushfire-prone areas.  His assessment is that the development’s southern and western elevations would have to be built to BAL-FZ
 which is the highest level, with the northern and eastern elevations needing to be built to BAL 40 construction level.  He questioned whether the applicant has considered the significant cost of construction to this level, and also suggested it is likely that the current design could not be upgraded to BAL-FZ.  That said, his evidence is that it is legal and acceptable to build to BAL-FZ.

73 Mr Kern expressed concerns that there will be pressure on the Council to clear vegetation in the Reserve adjacent to the review site to control fuel loads, putting the ecological values of the Reserve at risk of loss and modification.  His evidence is that this is some of the most important habitat in the Reserve to maintain as the only significant connection with the larger regional corridor.  In relation to this concern, under cross-examination he responded that if the building is approved and constructed to the necessary standard, there is ‘no strict legal requirement’ for the removal of vegetation in the Reserve.  This was reiterated in the applicant’s submissions.

74 In his oral evidence, Mr Kern said that the Reserve does not present a ‘huge’ fire risk due to its connectedness and the short extent of the run, which is in the order of 500 metres.  He did not wish to overrate the risk and stated that a fire probably will not move fast on a moderate day.  He considers that a moderate fire risk occurs here. Notwithstanding, he said the design must be for the extreme fire risk.

75 In cross-examination it became apparent that there are two methods for undertaking a BAL assessment under AS3959-2009.  Method 1 is the simpler of the two and makes the more conservative assumption of the risk.  Method 2 assesses the actual fuel load and uses more specific measurements.  Mr Kern used Method 1 and commented that, if Method 2 is used, then 10% less defendable space may be achieved, this reduction being not more than a few metres.

76 The applicant’s submission is that Method 1 is not the most appropriate in this case based on considerations of flame width; the possibility of damp vegetation along the creek acting to reduce the speed and intensity of the fire by the time it reaches the perimeter of the site; and the extent of the downslope.  It was also submitted that, under AS3959-2009, where the standard inputs values of Method 1 are not appropriate for the assessment of a site, a more detailed approach should be undertaken, which is Method 2.

77 In the applicant’s submission, which was not supported by any evidence, using the Method 2 approach, the review site may be assessed as BAL29 based on the vegetation in the Reserve.  It was further submitted that this would allow the proposal to be designed and constructed in accordance with BAL29 specifications detailed in AS3959-2009, which can be achieved through detailed design and materials without creating defendable space around the building.

78 The inclusion of the Reserve, the site and surrounds in a designated bushfire prone area is evidence of the bushfire risk which exists in this location.  This is supported by the Valley Reserve Bushland Fire Prevention and Preparedness Plan,
 a report commissioned by the Council.  The risk is known and has been investigated and analysed.  However, there is no BMO.  There is a basis to the applicant’s submission that the question of bushfire risk is not directly relevant to this application.  Bushfire safety does, however, have some relevance having regard to policy at clause 13.01, to the decision guidelines at clause 65,
 and the matters to be considered pursuant to section 60 of the Planning and Environment Act 1987.

79 The evidence and submissions have their limitations in supporting the residents’ position that the development should be reduced in size and set back further from the boundary with the Reserve in response to the bushfire risk.  These include:

· the absence of an assessment against Method 2 of AS3959-2009 which, as the applicant submitted, may indicate that a lower BAL than BAL-FZ may be applicable
· according to Mr Kern, if the development is constructed to the necessary BAL then there will be ‘no strict legal requirement’ to remove vegetation in the Reserve
· the Reserve presents a moderate bushfire risk

· the damp nature of the vegetation, together with the short (500 metre) nature of the run from the Reserve’s north-west corner, will reduce the speed and intensity of any fire by the time it reaches the review site

· the Council, which is responsible for the management of the Reserve, is satisfied that the bushfire risk can be adequately managed without the need to remove vegetation within the Reserve.

80 We acknowledge and understand the residents’ concerns.  These concerns are based on the physical context of the site and on the demonstration that a bushfire risks exists.  The absence of a BMO, however, does not allow us to take this assessment any further.  It is not appropriate to require the type of information required for applications pursuant to that overlay,
 such as a bushfire hazard site assessment, a bushfire hazard landscape assessment and a bushfire management statement.  On the information available to us, and with regard to the scope of enquiry permitted by the Planning and Environment Act 1987 and the Planning Scheme within the context of this application, we are unable to conclude that the development should either be refused or modified in response to the identified bushfire risk.  Requirements arising from the site’s location within a bushfire prone area will need to be addressed as part of the building approval process.

Stormwater/drainage

81 Concerns were expressed by the residents and Mr Kern in respect of the development’s impact on the Reserve through stormwater.  We note that the application was referred to Melbourne Water for comment and no objection was raised, subject to the inclusion of conditions preventing the discharge of pollution and sediment laden runoff into Melbourne Water’s drains or waterways, and the preparation of a Site Environmental Management Plan which, amongst others, will require the provision of silt fencing.

82 The development will be required to connect to the legal point of discharge specified by the Council.  In addition, a further condition will require that stormwater discharge is detained on the site to the predevelopment level.  These conditions will ensure that there is no stormwater flow from the review site into the Reserve.

will the development have an unacceptable impact on the amenity of adjoining properties?
83 The effect of the development on the amenity of the two adjoining properties is principally confined to their respective secluded private open space areas, from which the building will be at its most visible.
84 As it is located to the south of the review site, the property at No. 41 will experience some overshadowing from the development.  As a consequence of the building’s heights, its setbacks from the common boundary and the size of the rear yard of this adjoining property, the extent of overshadowing on 22 September will comply with standard B21 at clause 55.04-5.  The objective of this clause, being to ensure that buildings do not significantly overshadow existing secluded private open space, is met.
85 Overlooking provisions are detailed at clause 55.05-4.  This clause has the objective of limiting views into existing secluded private open space and habitable room windows.  The related standard B22 requires that views within 9.0 metres of these features be screened and nominates a number of measures which can be utilised to achieve this.  It is noted that the objective refers to limiting, rather than preventing, views.
86 Overlooking of the adjoining properties has largely been addressed through the inclusion of high sills to windows.  To ensure an acceptable level of internal amenity for the associated rooms, the design includes windows which are angled away from the neighbouring properties to provide some outlook without allowing for overlooking.  This is an acceptable response to achieve a balance between internal and external amenity considerations.
87 Both Ms Orrlov and Mr Biacsi identified opportunities for overlooking of the rear yard of No. 41 from the ground floor lobby and café area.  The concern arises from the elevated nature of the floor level due to the fall of the land.  We agree that the south-facing windows of these rooms should be screened to ensure that overlooking does not occur and have included a condition requiring this to be done.  We have also included a condition requiring the screening of any other habitable room windows and terraces/ balconies that allow views of existing secluded private open space and habitable room windows within 9.0 metres.
88 While there are second floor terraces which may allow for views of these adjoining properties, they are sited in excess of the 9.0 metres specified in standard B22 from the common boundary.  Screening of these elements is, therefore, not required.

89 The principal residential off-site amenity impact is that of the potential presentation of visual bulk.  There is no question that the development will represent a substantial change in the outlook of the neighbouring properties when compared to existing conditions.  The institutional nature of the proposal gives rise to a scale and mass which is greater than what would reasonably be anticipated for a dwelling development.  Again, this is explicitly recognised by policy at clause 16.02-4, and needs to be borne in mind when assessing the acceptability or otherwise of the building’s visual impact on the adjoining secluded private open space areas.
90 The objective of clause 55.04-1 is to ensure that the height and setback of a building from a boundary respects the existing or preferred neighbourhood character and limits the impact on the amenity of existing dwellings.  The evidence confirmed that the proposed setbacks from the north and south boundaries either comply with, or exceed, those specified in standard B17.  The assessment of visual bulk, however, is not confined simply to the setbacks.  Amongst others, consideration must also be given to the length of walls, their appearance, the degree of any modulation/articulation, the extent of any fenestration and the opportunities for landscaping to screen and soften the development’s presentation.
91 In responding to the concerns expressed regarding this issue, the applicant tabled a set of plans showing possible modifications to the first floor and second floor levels to reduce the building’s visual impact on the adjoining properties.  The parties addressed us in respect of these plans.  The application plans (as substituted at the commencement of the hearing) show seven first floor bedrooms at the first floor level extending along the southern elevation.  This part of the building is proposed to be set back 5.195 metres from the common (southern) boundary with the adjoining secluded private open space area.  The modified plans show the deletion of the two westernmost bedrooms to increase the setback of this part of the first floor from the southern boundary to 12.125 metres.  This is a positive change and reduces the visual impact of the development on the adjoining rear yard.  It will also assist in ‘opening up’ the view toward the Reserve from the rear of the adjoining dwelling.  The resultant setbacks and building profile, in combination with the proposed landscaping, which includes canopy trees, will assist in moderating the appearance of the development to an acceptable level as it presents to the south.
92 Due to the extent of the proposed excavation, the development will largely present as a two-storey building as it is viewed from the central portion of the secluded private open space area of the property to the north, which includes the swimming pool.  Further west, where the building will interface with the tennis court, it will appear as a two-and-a-half to three-storey building.  Having regard to the active and specific nature of its use, and its east-west orientation whereby users will not have a direct outlook to the review site, it is arguable that the tennis court has a lesser sensitivity than that part of the open space which is adjacent to the dwelling and incorporates the swimming pool.  Notwithstanding, the modified plans show a further receding of the first floor and second floor levels from this interface by including greater setbacks.  Specifically, the minimum setback of that part of the first floor and second floor immediately west of the stairwell will increase from 5.0 metres to 6.61 metres.  The landscape plan shows the proposed planting of both evergreen and deciduous trees adjacent to the boundary in this location to provide some screening and a softening of the building’s appearance.  The setbacks, in combination with the staggered profile of the building and the proposed landscaping will achieve an acceptable outcome.
93 Further east, proximate to the swimming pool and the open rear yard, the development will present two visible storeys.  The proposed setbacks are compliant with standard B17 and angled forms present a staggered profile, rather than a sheer wall plane.  In this part of the site, in order to accommodate the extent of excavation, it is proposed to construct a tiered retaining wall.  On the adjoining property, there are existing trees adjacent to the eastern and western ends of the retaining wall.  In the central space on the review site, within the terrace created by the tiered retaining wall, it is proposed to plant upright deciduous trees to achieve a vegetated screen.  This will assist in moderating the visual impact of the development to an acceptable level in this part of the site.
94 We acknowledge that the proposed development will present a substantial departure from what has historically existed on the review site.  Much of what has been open rear yard will now be occupied by built form.  The building’s presence will be readily discernible from the adjoining residential properties and will represent a significant change to their outlook.  Having regard to the policy context for residential aged care facilities, the expectation that they will be noticeably different from dwelling developments, the proposed setbacks, the modulated/articulated elevations and the proposed landscaping, the outcome is acceptable.

is the proposed Tree retention and protection acceptable?
95 An arboricultural assessment of 50 trees and four tree groups was undertaken.  These comprised both trees on the review site and those on adjoining land, including the naturestrip and the Reserve.  A total of 17 trees are proposed to be retained, with five of these being on the review site.  Several of the trees were identified as being potentially impacted by the development and were the subject of detailed root investigations.  The findings and consequential recommendations were detailed in Mr Phillips’ evidence.
96 Tree 4, a mature Yellow Box, is a substantial specimen which, according to the evidence, has a height and canopy spread of 27 metres and 23 metres respectively.  It is located adjacent to the frontage and makes a notable contribution to the streetscape.  According to the evidence, an inspection in February 2016 identified that the tree displayed fair health, exhibiting typical foliage colour, size and even distribution.  The canopy was observed as being open, but not sparse or reduced in density that would indicate a health problem.  No major deadwood or pathogens were noted.  A site inspection in June 2016 noted minor signs of crown dieback.  A further site inspection in September 2016 noted significantly more dieback and thinning of the canopy, which suggested a health problem.  At that time, is was concluded that the tree was unlikely to respond to arboricultural treatment and that a continued decline in the tree could be expected to occur in the short term.  As a consequence, the arboricultural value of the tree was downgraded from ‘High’ to ‘Low’.
97 During an inspection in March 2017, an improvement in the overall health of the tree was noted.  The evidence states:

While the health of the tree has improved, it shows that the mature tree is vulnerable to adverse climatic conditions, such as extended dry soil moisture levels.  Based upon these observations prolonged dry soil conditions into the future could lead to the irreversible decline of the tree.  With the removal of adjacent trees competing for essential resources and installation of irrigation the useful life expectancy of the tree could possibly be extended.  At this point in time, it is recommended that the tree be retained within the proposed redevelopment as it currently provides amenity and landscape value to the streetscape and contributes to the overall canopy cover.
98 The development’s encroachment into the tree protection zone (TPZ) of Tree 4 exceeds the 10% specified in Australian Standard 4970-2009 Protection of trees on development sites.  This comprises basement, part of the northern car park, walkway and the booster assembly.  As specified in the Australian Standard, where this occurs it must be demonstrated that the tree will remain viable.  A root investigation of Tree 4 has been undertaken.  Roots were found to extend into the proposed basement footprint and would be lost as part of the development.  The investigation report states that Yellow Box have a good tolerance to root loss and, based upon the diameter and number of roots in relation to the size of the tree, it is expected that the tree will tolerate the amount of root loss from the proposed basement alignment. 

99 The evidence concludes that the following design elements are expected to minimise the impacts to the tree:
· the basement alignment is in accordance with the recommendations in the root investigation report

· the car park and driveway (ramp) are to be permeable in nature and constructed at the existing soil grade

· the booster assembly and connecting pipes must be located within the footprint of the existing masonry fence

· the walkway is aligned with the existing driveway and the profile is to be no deeper than the profile of the existing driveway

· crown maintenance is recommended, and the removal of live foliage is to be minimised.

100 Based on the evidence, subject to the above measures and the provision of a Tree Management Plan, the development is expected to accommodate the retention and ongoing viability of Tree 4, notwithstanding the degree of encroachment into its TPZ.  The evidence was tested in cross-examination and we have not been persuaded that it is flawed or otherwise deficient in some other way such that it should not be accepted.  Additionally, we have no evidence to the contrary.
101 Tree 3 is a Narrow Leaf Ash with a height of 9 metres and a spread of 8 metres.  The development will encroach into this tree’s TPZ by more than 10%.  The elements which comprise this encroachment are identified as part of the northern car park, the car park driveway (ramp) and the gas meter enclosure.  The evidence is that overall impact to the tree is expected to be minimal for the following reasons:
· the driveway/ramp is to be constructed at the existing grade, with no excavation

· the pavement system for the driveway and car park is to be permeable to allow for the continued movement of water and oxygen exchange to the existing soil below

· the upstand for the ramp and car park will be cast on site at the existing soil grade with no excavation
· the gas meter is to be constructed within the footprint of the existing masonry fence.  The connecting pipes are also to be located within the footprint of the footing, or otherwise bored at a minimum depth of 600mm below the existing soil grade with the bore entry/exit pits located outside the TPZ.

102 Tree 38 is a Lemon Scented Gum and is identified for retention.  With a height of 20 metres and a spread of 17 metres, it, too, is a substantial specimen and has a notable presence in the streetscape.  The retention of this tree is supported.  The evidence is that the extent of encroachment into the TPZ of this tree is less than 10% and the condition of the tree is therefore expected to be maintained.

103 Tree 27 is a 14 metre high Brush Box with a spread of 7 metres.  This specimen is located on the adjoining property to the north.  The evidence is that the proposed retaining wall along the northern boundary will encroach into the TPZ of this tree by more than 10%.  As a result of root investigation, it was determined that the construction footprint of the development should be no closer than 2.4 metres from this tree, including excavation for footings or trenching for the installation of utility services.  The plans show that the retaining wall alignment is in accordance with this requirement.
104 Submissions were made that Tree 40 should be retained.  This tree is located in the south-eastern corner of the review site.  It is a mature Yellow Box with a height of 18 metres and a canopy spread of 13 metres, and is ascribed a ‘moderate’ retention value.  This tree is to be removed as the construction of the basement ramp does not allow for its retention.  The applicant submitted that the placement of the ramp in this location does not allow for the retention of both Tree 38 and Tree 40.  It is not possible to move the ramp further north and it will encroach unacceptably into the TPZ of Tree 38.  The evidence is that the retaining wall associated with the driveway must not be positioned any closer to Tree 38 than what is shown on the plans.
105 The remaining of the retained trees will not experience any encroachment greater than 10% and are not expected to be adversely affected by the development.

106 The loss of Tree 40 is regrettable.  We accept the evidence that it is not possible to retain both this tree and Tree 38 due to the siting of the basement ramp.  In our opinion, while both trees make an obvious contribution to the streetscape, the more significant of the trees is Tree 38, as is demonstrated by the assignment of a ‘High’ retention value to this tree, as compared to a ‘Moderate’ retention value to Tree 38.

107 The applicant’s submission fairly acknowledged that the proposed removal of trees is contrary to clause 22.05 and was conceded as a negative outcome of the proposal.  With the exception of Tree 40, the proposal has sought to retain the more significant trees on the site.  Nonetheless, the development will result in a marked and immediately apparent reduction of tree cover on the review site.  As acknowledged earlier in these reasons, the development in the short term will appear quite ‘raw’.  The planting proposed throughout the site will alter this once it matures.  This will take some years, but once achieved it will manifest a suitably landscaped setting for the building to respond and contribute to the character of the neighbourhood.  The new generation of planting will exist for the longer term and be appropriate to the siting and form of the development.
108 The loss of vegetation from the site is a consideration in the overall balancing of the proposal’s positive and negative aspects.  We agree with the parties, which includes the applicant, that the tree removal is a negative outcome of the development.  However, when considering the benefits of the proposal in responding to a clearly identified need to aged care accommodation in the municipality in a manner which (subject to conditions) responds acceptably to its context, we have concluded that the extent of tree removal is not a reason to refuse a permit.  The landscape plan, which demonstrates an acceptable future landscaping outcome for the site has formed part of our consideration in reaching this conclusion.
will the proposal result in unacceptable impacts on local car parking and traffic conditions?
109 Pursuant to clause 52.06-5, the car parking requirement of a residential aged care facility is 0.3 space to each lodging room.  As the proposal incorporates 110 lodging rooms, the car parking requirement calculates to 33 car spaces.  It is proposed to provide a total of 34 car spaces on the land, exceeding the statutory requirement by one car space.  While the residents expressed concerns regarding the adequacy of the car parking provision and potential impacts on the local conditions arising from any overflow car parking in the surrounding street network, there is no basis for requiring the provision of additional car parking on the land.
110 Ms Dunstan’s evidence demonstrated that the car parking complies with the Planning Scheme’s requirements with respect to the layout configuration and dimensions of the car spaces and access lanes.  Accordingly, there is no reason for us to conclude that the car parking areas on the land are not useable, or that they are designed in a manner that staff and visitors will find them inconvenient or difficult to use such that preference will be given to on-street spaces.  Further, the evidence confirmed that a 3.2 metre clearance will be provided in the basement car park, which is sufficient to accommodate a waste collection vehicle and the largest ambulance (known as a Complex Patient Ambulance Vehicle – CPAV).  While the circulation of a CPAV within the basement may require a correcting manoeuvre, this is acceptable and will not be a regular occurrence.  Smaller ambulances will be more commonly used and will be able to undertake the required turn without the need for a correcting manoeuvre.
111 The Council’s Traffic Engineers raised no concerns with the traffic impacts of the proposal.  Neither do traffic considerations form part of the grounds on which the Council opposes the grant of a permit.  The Traffic Engineers’ assessment is that the traffic generated by the development is within the capacity of the surrounding road network.  The residents, however, are concerned about the effect the additional traffic will have on Regent Street, in particular, and on the operation of the Waverley Road/Regent Street intersection.
112 According to the evidence, Regent Street functions as a collector road, being a category of road which has a capacity of between 3000 and 7000 vehicles per day.  Traffic counts included in the evidence indicate that Regent Street presently carries up to 4000 vehicles per day.  The Council’s Traffic Engineers’ referral comments as detailed in the officer’s report state that a traffic count in Regent Street taken over a seven day period indicated an average weekday volume of 3121 vehicles per day.  It has a carriageway width of 10.1 metres and can accommodate legally parked vehicles on both sides and two-way traffic flow in between.  Although the traffic flow is constrained by the available width, this functions as a traffic-calming measure to moderate the speed of through vehicles.
113 The evidence is that, with 110 beds, the development is anticipated to generate 354 vehicle trips per day.  The traffic impacts were assessed for four peak time periods, these being the morning commuter peak, the aged care peak of 2.00pm-3.00pm when there is a shift change, the school pick-up peak and the evening commuter peak.  Of the 354 vehicle trips, it is expected that 10 will occur in each of the morning and evening commuter peaks, 40 will occur during the school pick-up peak and 52 will occur at the aged care peak.  The following two-way traffic impacts from the proposed development are identified:
· 41 vehicles during the aged care peak south of the site access (1 vehicle per 1.5 minutes) and 11 vehicles to the north of the access (1 vehicle per 5.5 minutes)
· 32 vehicles during the school pick-up peak south of the south access (1 vehicle per 1.9 minutes) and 8 vehicles north of the access (1 vehicle per 7.5 minutes)

· 8 vehicles during each of the commuter peaks south of the access (I vehicle per 7.5 minutes) and 2 vehicles to the north of the access (1 vehicle per 30 minutes)
114 The following post development two-way traffic volumes south of the site access are identified:

· 202 vehicles during the aged care peak (an average of 3.4 vehicle movements per minute)

· 414 vehicles during the school pick-up peak (an average of 6.9 vehicles per minute)
· 416 vehicles during the morning commuter peak (an average of 6.9 vehicles per minute)

· 395 vehicles during the evening commuter peak (an average of 6.6 vehicles per minute)

115 The evidence confirms that traffic generated by the development will be within the capacity of Regent Street, and supports the conclusions of the Council’s Traffic Engineers in this respect.

116 A principal concern of the residents is the effect traffic from the development will have on the operation of the Regent Street/Waverley Road intersection and the queuing which occurs during the morning commuter peak.  The evidence includes an analysis of this intersection.  That analysis, using the Sidra model, confirmed that the intersection performs poorly during the morning commuter peak.  The Degree of Saturation (DOS)
 for this period is 1.012, with the 95th percentile queue being 16.3 vehicles.  A DOS greater than 1.0 represents a very poor level of service.  The post development analysis indicates that the intersection will experience a DOS of 1.021, representing a change in operating conditions of +0.009, with an increase in the 95th percentile queue to 17.2 vehicles.
117 The evidence states:
It is acknowledged that during the AM peak hour in particular, the Regent Street approach to the intersection operates poorly.  Large queues are observed as a result of the combination of both AM commuter peak hour traffic and school ‘drop-off’ traffic from the large residential catchment to the north and nearby schools.  Critically, the proposed development is not expected to significantly impact the northern approach of Regent Street … at this time given that only 10 vehicle movements are expected in the AM peak hour, with all of these vehicle movements associated with entry movements to the site, rather than any movements arriving at the northern approach of Regent Street (ie the leg which is operating very poorly).
118 It is during the aged care peak that the majority of vehicle movements generated by the site will occur.  The intersection will continue to operate at an ‘excellent’ level of service at this time, with a DOS of 0.151 compared to 0.118 under existing conditions.

119 We have no basis upon which not to accept Ms Dunstan’s evidence.  No evidence to the contrary was presented to us.  It is also of relevance that neither the Council, which is the body responsible for managing the local road network, nor its Traffic Engineers raised any objection to the proposal on traffic grounds.  While acknowledging the genuinely-held concerns of the residents, we are unable to conclude that traffic generated by the development will have an unacceptable impact on the operation or efficiency of the surrounding street network.
will the development provide a net community benefit?
120 The concept of integrated decision making is detailed at clause 10.04 of the Planning Scheme.  It states:
Society has various needs and expectations such as land for settlement, protection of the environment, economic well-being, various social needs, proper management of resources and infrastructure. Planning aims to meet these by addressing aspects of economic, environmental and social well-being affected by land use and development.

Planning authorities and responsible authorities should endeavour to integrate the range of policies relevant to the issues to be determined and balance conflicting objectives in favour of net community benefit and sustainable development for the benefit of present and future generations.

121 The submissions and evidence in this case identified a number of positive and negative elements of the proposal, and we have addressed these throughout our reasons.  We will not repeat them here.  In undertaking the necessary balancing exercise to determine whether there will be a net community benefit, we have been mindful of the requirement of clause 65 that what we must decide is whether the proposal will produce an acceptable, rather than ideal, outcome.
  The proposed facility responds to an identified need for aged care accommodation within the municipality.  It is a need that will continue into the future, given the ageing population.  The proposal will provide aged accommodation for existing residents in a familiar environment within proximity to their community and social networks.  There are, of course, some negative impacts.  When introducing a development of this nature into an established suburban environment, there will be implications for both character and amenity.  A further impact in this case is that on the adjoining Reserve.

122 Our assessment is that, subject to the modifications and conditions that we have included, the impacts will be managed to achieve an acceptable outcome when considered against the relevant policies and provisions of the Planning Scheme.  We are mindful that the proposal will represent a significant change for the residents, and will substantially alter the appearance and function of the review site.  It will present a building that is noticeably large and of a different appearance to the prevailing housing stock.  It will be of a contemporary institutional architecture that will distinguish it from the conventional dwellings in the neighbourhood.  There will be a loss of existing vegetation that, in the short term, will result in the building being highly exposed.  This will diminish over time as the planting matures.
123 For the two adjoining residential properties, what are presently single houses will be replaced with a large building which, in parts, will rise to three levels.  This will be a significant change.  The proposed setbacks, screening, modulation, articulation, landscaping and modification to the topography will act to moderate the presentation of the building so as to acceptably manage the consequential amenity impacts.
124 The proposal will also manifest as a significant change to the site’s presentation to the Reserve.  Again, the conditions will require a reduction in the extent of the built form to moderate the impact and, once established, the planting will screen and soften the appearance of the development from this perspective.  Given the legislative framework, the response to the site’s location within a bushfire prone area will need to be addressed at the building approval stage.  Having regard to the Council’s submissions and to the evidence and cross-examination, there is no basis to conclude that the proposal will necessitate the removal of vegetation within the Reserve for bushfire protection purposes.

125 The traffic associated with the development will be more than what has historically been generated by the two dwellings which occupy the review site.  Based on the evidence, supported by the absence of an objection from the Council’s Traffic Engineers, the additional traffic can be accommodated by the surrounding street network without detrimentally affecting its operation or efficiency.
126 When considered in a holistic manner, we conclude that the proposal will represent an acceptable planning outcome, and provide a net community benefit.
Conclusion

127 For the reasons given above, the decision of the responsible authority is set aside.  A permit is granted subject to conditions.

	Bill Sibonis
Presiding Member
	
	Peter Gray
Member


Appendix – Permit Conditions

	Permit Application No
	TPA/46434

	Land
	35-37 & 39 Regent Street, Mount Waverley


	What the permit allowS

	· The construction of a three-storey residential aged care facility;

· the removal of vegetation; and

· the removal/variation of an easement (drainage and sewerage)

in accordance with the endorsed plans.


Conditions

1 Before the development starts, three copies of amended plans drawn to scale and dimensioned, must be submitted to, and approved by, the responsible authority.  When approved, the plans will be endorsed and will then form part of the permit.

The plans must be generally in accordance with the plans identified as TP00-TP36 (inclusive), prepared by Godfrey Spowers (Victoria) Pty Ltd, dated 06.03.2017 but modified to show:

(a) the changes shown in the Schematic Option 1 – 1 May 2017 plans prepared by Godfrey Spowers (Victoria) Pty Ltd comprising drawing numbers TP.04-TP.07 including:

(i) increased setback of the basement from the northern boundary to provide an increased garden bed width to provide for the planting of trees in this location;
(ii) increased setbacks of the bedrooms at the first and second floor levels from the northern boundary;
(iii) increased setbacks of the bedrooms and lounge at the first floor from the south and south-west boundaries, and associated increased setbacks of the terrace at the second floor;
(iv) consequential changes to the internal layout

(b) screening to the south-facing windows of the ground floor café and lobby to demonstrate compliance with standard B22 of clause 55.04-6 of the Monash Planning Scheme in relation to the private open space of the adjoining property at No. 41 Regent Street;
(c) screening to the corner window of the south-western corner bedroom at the second floor level to demonstrate compliance with standard B22 of clause 55.04-6 of the Monash Planning Scheme in relation to the secluded private open space area of the adjoining property at No. 41 Regent Street;
(d) screening to habitable room windows and terraces/balconies which allow views of existing secluded private open space and habitable room windows within 9.0 metres.  The screening must be in accordance with standard B22 at clause 55.04-6 of the Monash Planning Scheme;

(e) reference to the approved Tree Management Plan, including tree protection zones and tree protection measures (refer to Condition No. 17 of this permit);
(f) any modifications required the approved Tree Management Plan (refer to Condition No. 17 of this permit);
(g) identification of the trees proposed to be removed and all trees to be retained (numbered).  The tree protection zones of retained trees and potentially impacted trees must be shown in accordance with the approved Tree Management Plan (refer to Condition No. 17 of this permit);
(h) the driveway and car park within the tree protection zone of Tree 4 to be permeable;

(i) the booster assembly and connecting pipes to be in the footprint of the existing masonry fence;
(j) the gas meter to be within the footprint of the existing masonry fence;

(k) the first floor of the central wing set back from the south-western boundary (being the common boundary with Valley Reserve) by a minimum of 7.8 metres at the southern end and 15 metres at the northern end.  This modification must not result in the reduction of setbacks from any boundary or a reduction in the separations between the wings, above the courtyards;
(l) the setback of the first floor of the northern wing from the south-western boundary (being the common boundary with Valley Reserve) increased so that no part is cantilevered over the ground floor level, with the exception of the balcony associated with the lounge, which may project not more than 2.5 metres over the ground floor.  This modification must not result in the reduction of setbacks from any boundary or a reduction in the separations between the wings, above the courtyards;

(m) the setbacks of the second floor of the northern and central wings from the south-western boundary (being the common boundary with Valley Reserve) must be a minimum of 3.0 metres at their closest point to the first floor level below, maintaining their current orientation with the setback at the northern end being greater than the setback at the southern end.  This modification must not result in the reduction of setbacks from any boundary or a reduction in the separations between the wings, above the courtyards;
(n) an accurate depiction of that part of the second floor level above the at-grade northern car park shown on the ground floor plan;
(o) deletion of the pedestrian pathway within the tree protection zone of Tree 4.
2 The development as shown on the endorsed plans must not be altered without the written consent of the responsible authority.

3 The amenity of the area must not be detrimentally affected by the development through the:

(a) transport of materials, goods or commodities to or from the land;

(b) appearance of any building, works or materials;

(c) emission of noise, artificial light, vibration, smell, fumes, smoke, vapour, steam, soot, ash, dust, waste water, waste products, grit or oil;

(d) presence of vermin
to the satisfaction of the responsible authority.

4 Air-conditioning and other plant and equipment installed on or within the buildings must be so positioned and baffled that any noise emitted complies with the relevant Australian Standards and Environment Protection Authority requirements.

5 The unused portion of the property must be kept drained, tidy and mown at all times to the satisfaction of the responsible authority.

6 No form of public address system may be installed so as to be audible from outside the building.

7 No goods must be stored or left exposed outside the building so as to be visible from any public road or thoroughfare.

8 No bin or receptacle or any form of rubbish or refuse must be allowed to remain in view of the public and no odour must be emitted from any receptacle so as to cause offence to persons outside the land.

9 Adequate provision must be made for the storage and collection of garbage and other solid wastes and these facilities are to be located on the site to the satisfaction of the responsible authority.

10 Before the development starts, a Waste Management Plan for the storage, collection and disposal of garbage and recyclables to the satisfaction of the responsible authority must be submitted to, and approved by, the responsible authority.  Once approved, the Waste Management Plan will be endorsed to form part of the permit.  The Waste Management Plan must provide for:
(a) the method of collection of garbage and recyclables;
(b) collection by a private service;

(c) appropriate areas of bin storage on site and areas for bin storage on collection days;

(d) measures to minimise the impact upon local amenity and on the operation, management and maintenance of car parking areas;

(e) litter management.

The storage, collection and disposal of garbage and recyclables must be undertaken in accordance with the approved Waste Management Plan to the satisfaction of the responsible authority.
11 Before the development starts, a Construction Management Plan to the satisfaction of the responsible authority must be submitted to, and approved in writing by, the responsible authority.  The Construction Management Plan must address the following issues:
(a) measures to control noise, dust and water runoff;

(b) prevention of silt or other pollutants from entering into the Council’s underground drainage system or road network;

(c) the location of where building materials are to be kept during construction;

(d) site security;

(e) maintenance of safe movements of vehicles to and from the site during the construction phase;

(f) on-site parking of vehicles associated with construction of the development;

(g) wash-down areas for trucks and vehicles associated with construction activities;

(h) cleaning and maintaining surrounding road surfaces;

(i) a requirement that construction works must only be carried out during the following hours:

· Monday to Friday (inclusive) – 7.00am to 6.00pm;

· Saturday – 9.00am to 1.00pm;

· Saturday – 1.00pm to 5.00pm.  (Only activities associated with the erection of buildings.  This does not include excavation or the use of heavy machinery.)

The development must be undertaken in accordance with the approved Construction Management Plan to the satisfaction of the responsible authority.

12 No equipment, services, architectural features or structures of any kind, including telecommunication facilities, other than those shown on the endorsed plans must be permitted above the roof level of the building unless otherwise agreed to in writing by the responsible authority.

13 Before the development starts, a landscape plan prepared by a Landscape Architect or a suitably qualified or experienced landscape designer, drawn to scale and dimensioned must be submitted to, and approved by, the responsible authority.  The landscape plan must be generally in accordance with the landscape plan identified as TP01,TP02, and TP03 prepared by CDA Design Group Pty Ltd, dated 07.04.2017 VCAT Issue, showing the proposed landscape treatment of the site including:-

(a) the location of all existing trees and other vegetation to be retained on site;
(b) provision of canopy trees with spreading crowns located throughout the site including the major open space areas of the development;
(c) planting to soften the appearance of hard surface areas such as driveways and other paved areas;
(d) a schedule of all proposed trees, shrubs and ground cover, which will include the size of all plants (at planting and at maturity), their location, botanical names and the location of all areas to be covered by grass, lawn, mulch or other surface material;
(e) the location and details of all fencing;
(f) the extent of any cut, fill, embankments or retaining walls associated with the landscape treatment of the site;
(g) details of all proposed hard surface materials including pathways, patio or decked areas;

(h) a row of upright trees (such as capital pear, native frangipani) between the at-grade car spaces and the northern boundary.
When approved the landscape plan will be endorsed and will then form part of the permit.

14 Before the development is occupied, landscaping works as shown on the endorsed plans must be completed to the satisfaction of the responsible authority and then maintained to the satisfaction of the responsible authority.

15 Before the development starts, approval must be sought from Council’s Horticultural Department for the removal of any street/naturestrip trees.  (Note: a street tree replacement contribution payment may be applicable.)
16 All existing vegetation shown marked for retention on the endorsed plans must be suitably marked before any development starts on the site and that vegetation must not be removed, destroyed or lopped without the written consent of the responsible authority.

17 Before the plans required by Condition No. 1 of this permit are endorsed, a Tree Management Plan to the satisfaction of the responsible authority, must be submitted to, and approved in writing by, the responsible authority.  The Tree Management Plan must be prepared by a suitably qualified and experienced Arborist in relation to the management and maintenance of the trees retained on the site and those potentially impacted on abutting land.  The Tree Management Plan must include the tree protection measures identified in the statement prepared by David Phillips of Tree Logic dated 10 April 2017, and must make specific recommendations in accordance with Australian Standard AS4970:2009 – Protection of trees on development sites.  The Tree Management Plan must include a tree protection plan drawn to scale, and must detail the following to the satisfaction of the responsible authority:
(a) all tree protection zones and structural root zones;

(b) all tree protection fenced-off areas and areas where ground protection systems will be used;

(c) the types of footings within the tree protection zone;

(d) all services to be located within the tree protection zone and a notation to state that all services will either be located outside the tree protection zone or bored under the tree protection zone;

(e) a notation to refer to the Tree Management Plan for specific detail on what actions are required within the tree protection zone;

(f) details of how the root system of the trees to be retained/impacted will be managed.  This must detail any initial non-destructive trenching (if required) and pruning of any roots required to be undertaken by the project Arborist;

(g) supervision timetable and certification of tree management activities undertaken by the project Arborist to the satisfaction of the responsible authority; and

(h) all remedial pruning works that are required to be performed on the trees.  Details of the pruning must reference Australian Standard AS4373:2007 Pruning of amenity trees, and include a detailed photographic diagram specifying what pruning will occur.
The approved Tree Management Plan must be implemented to the satisfaction of the responsible authority.  Written confirmation from the project Arborist that the tree management works undertaken are satisfactory and are in accordance with the approved Tree Management Plan must be submitted to the responsible authority, to its satisfaction.

18 Before the development starts, all contractors and tradespersons operating on the site must be advised of the status of trees on adjoining lands that are to be retained and protected as detailed on the endorsed plans, and must be advised of any obligations in relation to the protection of those trees.

19 No vehicular or pedestrian access, trenching or soil excavation must occur within the tree protection zones as detailed in the approved Tree Management Plan without the prior written consent of the responsible authority.  No storage or dumping of tools, equipment or waste must occur within the tree protection zone.
20 Before the development starts, all trees that are to be retained, or are located within or adjacent to any works area, must be marked and provided with a protective barricade and verified by an authorised officer of the responsible authority.

21 All work within the dripline of any tree to be retained must be supervised by the project Arborist who must ensure that the works are done in a manner which protects and minimises any damage to those trees.

22 Building material, demolition material and earthworks must not be stored or stockpiled under the canopy line of any tree to be retained during the construction period of the development.

23 During construction, no vehicle must park under the canopy line of any tree to be retained.

24 Before the development starts, a biodiversity assessment to the satisfaction of the responsible authority must be submitted to, and approved in writing by, the responsible authority in respect of the removal of Tree 40.  The biodiversity assessment must be undertaken by a suitably qualified ecologist and in accordance with the Permitted clearing of native vegetation -Biodiversity assessment guidelines and the Native vegetation gain scoring manual. 

In order to offset the removal of Tree 40, the permit applicant must provide a native vegetation offset that is in accordance with the approved biodiversity assessment.  The offset must be provided to the satisfaction of the responsible authority.

25 All outdoor lighting, including the car parking areas, must be designed, baffled and located to the satisfaction of the responsible authority to prevent any adverse effect on adjoining land.
26 All on-site stormwater must be collected from hard surface areas and must not be allowed to flow uncontrolled into adjoining properties, including the Valley Reserve.
27 Stormwater discharge must be detained on-site to the pre-development level of peak stormwater discharge.  Approval of any detention system is required from the Monash City Council prior to works commencing.
28 The entire site's stormwater drainage must be directed to the south-west corner of the property where it must be collected and free-drained via a pipe to the 225mm Council drain via a pipe to be constructed to Monash City Council Standards.  (Note:  If the point of connection cannot be located then notify Monash City Council's Engineering Department immediately.)
29 The existing 150mm drain pipe passing within the property must be realigned and reconnected to the 225mm drain on the western easement of the property via 900mm x 600mm junction pits and a 300mm pipe to Monash City Council standards 

30 Any new drainage work within the easement must be approved by the Monash City Council's Engineering Department prior to the works commencing.  A refundable security deposit of $2000 must be paid prior to the drainage works commencing.

31 Engineering permits must be obtained for new or altered vehicle crossings and new connections to Monash City Council drains and these works must be inspected by Monash City Council.
32 Before the development is completed a 2.0 metre wide easement in favour of Monash City Council must be created along the northern and western boundaries of the property to protect the newly constructed 300mm drain and existing 225mm Council drain.

33 Redundant crossings must be removed and reinstated with kerb and channel to the satisfaction of Monash City Council. 

34 The loading and unloading of goods from vehicles must only be carried out on the land.

35 Driveways must be designed and constructed using appropriate engineering standards, to the satisfaction of the responsible authority.
36 The layout of the development must follow the Design Standards for car parking set out in clause 52.06-8 of the Monash Planning Scheme, to the satisfaction of the responsible authority.

37 Before the development is completed, areas set aside for parked vehicles and access lanes as shown on the endorsed plans must be:

(a) constructed to the satisfaction of the responsible authority;

(b) properly formed to such levels that they can be used in accordance with the plans;

(c) surfaced with an all-weather sealcoat to the satisfaction of the responsible authority;

(d) drained, maintained and not used for any other purpose to the satisfaction of the responsible authority;

(e) line-marked to indicate each car space and all access lanes to the satisfaction of the responsible authority.

Parking areas and access lanes must be kept available for these purposes at all times.

Melbourne Water conditions
38 Pollution and sediment laden runoff must not be discharged directly or indirectly into Melbourne Water's drains or waterways.

39 Any new or modified stormwater connection to Melbourne Water's drainage system must obtain separate approval from Melbourne Water’s Asset Services Team.

40 Before the plans required by Condition No. 1 of this permit are endorsed, a Site Environmental Management Plan must be submitted to Melbourne Water for review.  The Site Environmental Management Plan must show the location and nature of environmental values identified through site environmental assessments, and must include details of measures to protect or mitigate risk to those values.  The Site Environmental Management Plan must include a site map detailing the location and design of all measures in relation to significant site values including the following:

· silt fencing;

· access tracks;

· spoil stockpiling;

· trenching locations;

· machinery/plant locations;

· exclusion fencing around native vegetation/habitat;

· vehicle wash-down bay (to prevent introduction of weeds)

The approved Site Environmental Management Plan must be implemented to the satisfaction of Melbourne Water and the responsible authority.

Expiry of permit
41 This permit will expire if one of the following circumstances applies:

(a) The development is not started within three (3) years of the issue date of this permit.

(b) The development is not completed within two (2) years from the date the development starts.

In accordance with section 69 of the Planning and Environment Act 1987, an application may be submitted to the responsible authority for an extension of the periods referred to in this condition.

– End of conditions –
� 	Section 4(2)(d) of the Victorian Civil and Administrative Tribunal Act 1998 states a failure to make a decision is deemed to be a decision to refuse to make the decision.  


� 	The submissions and evidence of the parties, any supporting exhibits given at the hearing and the statements of grounds filed have all been considered in the determination of the proceeding. In accordance with the practice of the Tribunal, not all of this material will be cited or referred to in these reasons. 


� 	Page 75


� 	As is the case with the current version of the NRZ, given the change introduced by Amendment VC110 which removed the restriction to two dwellings on sites within this zone.


� 	For example, the Tribunal’s decision in the case of Rutherford & Ors v Hume CC (Includes Summary)(Red Dot) [2014] VCAT 786


� 	Bushfire Management Overlay


� 	Planning for Bushfire


� 	Flame Zone


� 	Terramatrix 2010


� 	The degree of flood, erosion or fire hazard associated with the location of the land and the use, development or management of the land so as to minimise any such hazard.


� 	S 60(1)(e) Any significant effects which the responsible authority considers the use or development may have on the environment or which the responsible authority considers the environment may have on the use or development. 


� 	As detailed at clause 52.47


� 	Degree of Saturation is a measure of intersection performance expressed as a ratio of demand/capacity.


� 	A DOS of <= 0.60 represents an ‘Excellent’ level of service.


� 	Refer to Rozen & Anor v Macedon Ranges Shire Council & Anor [2010] VSC 583 at paragraphs 171-175
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