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OrderS

1 Pursuant to section 127 of the Victorian Civil and Administrative Tribunal Act 1998, the name of the objector owner of the neighbouring aged care facility is corrected to be:
· Blue Cross Community Care Services Group Pty Ltd
2 Pursuant to section 127 and clause 64 of Schedule 1 of the Victorian Civil & Administrative Tribunal Act 1998, the permit application is amended by substituting for the permit application plans, the following plans filed with the Tribunal:

	· Prepared by:
	Sgourakis Architects

	· Drawing numbers:
	TA01-TA26, TB01-TB09 and TC01-TC07

	· Dated:
	1 May 2017


3 The decision of the Responsible Authority is set aside.
4 In planning permit application No. TPa/45451, a permit is granted and directed to be issued for the land at 149 Hansworth Street, Mulgrave, generally in accordance with the endorsed plans and subject to the permit conditions set out in the Appendix to this decision.  The permit shall allow:

· The development of two residential apartment towers (including podium) of 9 and 10 stories in total height and associated landscaping and works and of 30 two or three storey townhouses and associated landscaping and works.

5 Within 60 days of the date of this order, Blue Cross Community Care Services Group Pty Ltd must make a $1485.00 costs payment to the applicant.

	Philip Martin

Member
	
	


Appearances
	For applicant 
	Mr How Ng (consultant planner) who called the following expert evidence:

· Mr James Holdsworth (urban design)

· Mr Craig Czarny (urban design)

· Mr John Patrick (landscape architecture)

· Mr Michael Lee (traffic engineering)

	For responsible authority 
	Ms Adeline Lane of Maddocks lawyers

	For respondents
	Mr Vaughan Smith, Ms Robyn Cumming and Mr Paul Kindler all appeared in person over the first four hearing days, with Mr Smith also representing those persons in his joint Statement of Grounds who had supplied their name, address and signature.
Mr Robert Bracegirdle appeared for Blue Cross on the fourth and fifth hearing day.


Information
	Description of proposal
	The development of two residential apartment towers (including podium) of 9 and 10 stories in total height and associated landscaping and works and of 30 two or three storey townhouses and associated landscaping and works

	Nature of proceeding
	Application under section 77 of the Planning and Environment Act 1987.

	Relevant controls
	General Residential Zone Schedule 2 and no overlay controls 

	Permit requirements
	Clause 32.08-6: a permit is required under the GRZ2 to develop two or more dwellings on a lot.

	Relevant scheme policies and provisions
	Clauses 9, 10, 11, 13, 14, 15, 16, 17, 18, 19, 21.01, 21.02, 21.03, 21.04, 21.05, 21.06, 21.08, 21.10, 21.11, 21.13, 22.01, 22.04, 22.13, 55 & 65. 

	Land description
	The review site lies between the western and eastern ends of Hansworth Street, which is a local connector road.  It is irregular in shape, with a total area of 16,662 sqm (about 1.67 hectares) and a fall of approximately 8.2 metres from the south east down to the north east.  It is currently vacant, does not contain any significant trees or vegetation and is affected by a number of easements.  It is common for the general public to use the subject land to walk between each end of Hansworth Street.
The northern boundary of the subject land abuts the Monash Freeway over its middle and western sections.  In relation to its indented eastern section, the northern boundary abuts the existing three storey Blue Cross aged care building. The western and southern boundaries abut conventional residential properties, apart from that area of the western boundary that sits alongside the western extension of Hansworth Street.

The surrounding area further to the south and west similarly features established residential properties, whereas on the eastern side of the aged care facility is the Waverley Gardens Shopping Centre.  Several bus services run through this shopping centre.  On the opposite side of the freeway is the relatively new residential development on the former VFL Park site, noting that the actual football ground and main grandstand had been retained.

	Tribunal inspection
	The Tribunal inspected the site and surrounds shortly before the first hearing day.


REASONS

What does this application involve?

Introduction

1 In relation to the unusually large site (about 1.67 hectares) at 149 Hansworth Street in Mulgrave, it has approximately a triangle shape, lies to the south of the Monash Freeway and is vacant.  I say ‘approximately’ in that the eastern end of the northern boundary is indented, as it moves around the relatively new three storey Blue Cross aged care facility which abuts the subject land on its north-eastern side.   It is zoned General Residential Zone Schedule 2 with no overlay controls.  There is a fall of about 8.2 metres diagonally across the site, down to the north-east corner.   Curiously and unusually, the subject land lies in the middle of the extension of Hansworth Street both to the east and the west, yet there is no road reserve or carriageway easement running across the site in between.  The main features of the site, the locality and the relevant framework are otherwise already set out further above.

2 By way of background, in 2009 planning permission was sought to develop the subject land for 40 dwellings, visitor car spaces, access roads and a central communal open space.  Council supported the proposal but an objector neighbour sought the Tribunal’s review.  In the resulting decision of Bevan v Monash CC [2010] VCAT 940, Member Naylor refused the proposal.  One of the key issues which this decision highlighted was the need for further work to be done and further discussions between the owner and Council regarding the potential for on-going public pedestrian east-west access across the subject land ie linking up each end of Hansworth Street.

3 The current owner has now made a fresh planning application to develop the site.  In its original form lodged with Council, permission was sought to five residential towers of 6-10 stories in height providing 150 dwellings, plus 17 double storey townhouses.  In the order of 80 objections were received and Council went on to issue a Notice of Refusal to Grant a Permit.  The applicant has sought the Tribunal’s review of council’s lack of support, with the hearing coming before me on 26 June 2017.  

4 The applicant circulated updated plans for substitution in the lead up to the Tribunal hearing. The updated proposal as shown in these update plans  can be summarised as:
The construction of a 9/10 storey apartment building (being two towers above a podium level and associated works and landscaping), plus the construction of 30 attached and semi-attached townhouses and associated works and landscaping.
5 With this updated proposal, there would be 99 apartments involved in the podium and twin towers, plus 30 townhouse apartments with a maximum height of 10.8 metres, such that the total number of proposed dwellings has been reduced from 167 to 129.  The updated proposal involves 14 two storey townhouses and 16 three storey ones.  The podium would involve 22 visitor car parking spaces and 99 residential car parking spaces.  There would also be 60 car parking spaces associated with the townhouses plus 8 at grade visitor car parking spaces.  There would be 28 bicycle parking spaces incorporated into the podium.  Vehicular access into the site would be from the south-east, on Hansworth Street.  It is intended that there be about 988 sqm of central communal open space in two areas. 

6 I informed the parties at the beginning of the hearing that I had carried out a detailed inspection of the site and surrounds shortly before the hearing.  By consent, the updated plans circulated in the lead up to the hearing were substituted as the new application plans – see my Order 1 above.  The project architect Mr Peter Sgourakis provided a neutral ‘walk through’ of the main features of the substituted plans.
7 When these procedural matters had been dealt with, the hearing proper commenced and I received submissions first from council, then from the various neighbours who appeared in person.  I then heard opening submissions from Mr Ng on behalf of the applicant and from his expert witnesses as listed further above.  
8 There was some discussion at times about certain legal points which Mr Ng had flagged by way of correspondence to the Tribunal in the lead up to the Tribunal hearing.  However by the end of this discussion, Mr Ng expressly confirmed that he would not be pursuing these legal points any further and he was not requiring any Tribunal ruling on them.

9 By the end of the allocated three days of hearing time, it became obvious that the hearing would be part-heard.  Accordingly, a further hearing day was set down for 4 August 2017, to be able to complete the remaining steps.  I also issued a procedural order dated 30 June 2017 providing for certain follow-up processes.

10 On this fourth hearing day, Mr Holdsworth attended for his cross-examination (having already given his evidence in chief during the first three hearing days), Mr Ng completed his written and oral submissions, there were any final ‘points of rely on new issues’ and we discussed the draft permit conditions.  At the beginning of this final day, Council helpfully tabled some updated (track-changed) permit conditions.  As we had otherwise run out of time to complete the hearing process at the end of the fourth hearing day, it was agreed at the end of this hearing that all of the parties would have the opportunity to provide any comments on the track-changed permit conditions by way of correspondence afterwards (which I have received and taken into account).  
11 I confirmed this arrangement in my procedural order of 8 August 2017 and also (again due to time constraints) provided a process for Council’s right of reply on ‘new points’ to be dealt with ‘on the papers’.  In due course I received Council’s written reply points and the applicant’s response to same, all of which I have taken into account in my findings below. 
12 Also on this fourth day, there was an appearance for the first time of a representative present (Mr Robert Bracegirdle) from Blue Cross Community Care Services Group Pty Ltd (Blue Cross).  At the time of the first three hearing days, Blue Cross was not a party to the proceeding.  I have separately provided details further below about the concerns raised by Mr Bracegirdle at this fourth hearing day and my response to them.  Suffice to say that over the rest of this fourth hearing day, Mr Bracegirdle made submissions to me on behalf of Blue Cross, he cross-examined one of the applicant’s expert design witnesses in Mr Holdsworth at length and otherwise participated in the remaining steps that day.  On this basis, I am satisfied that (in making the best of an awkward situation) the Tribunal did what it reasonably could to ensure Mr Bracegirdle could fully participate in this fourth hearing day.  I indicated that I would reserve my decision whether or not it was reasonable for Mr Czarny to be recalled to answer questions from Blue Cross – Mr Bracegirdle indicated that he would only need in the order of 20 minutes or so for such further questions to be put. 
13 After the final hearing day, I issued a procedural order dated 17 August 2017, giving Blue Cross the opportunity to elect to have Mr Czarny recalled at a 9.00 am Directions hearing for up to 30 minutes of cross-examination by Blue Cross.  However this was on the basis that the costs of Mr Czarny and of Council’s/the applicant’s advocate for that Directions hearing would be reserved and the parties attending would need to provide written costs submissions dealing with same.

14 In the final result, Blue Cross confirmed in its email of 23 August 2017 that it did wish to take up the opportunity to cross-examination Mr Czarny.  Accordingly I issued a further order confirming that such cross-examination would at a Practice Day hearing on 6 September 2017 (which simply involved Council, the applicant and Blue Cross attending) and this duly occurred.  I have taken this further process into account in my findings below.  At this 6 September 2017 hearing, I also made a procedural order confirming the correct description of the relevant Blue Cross company involved in this proceeding.  I also had the written costs submissions of the three parties handed up to me and Mr Bracegirdle had the opportunity to verbally supplement the very brief Blue Cross written costs submission.  

15 Just when your hapless Member had optimistically thought that I had by this stage covered off on all the many complications in this proceeding, Amendment VC139 was then gazetted on 29 August 2017.  On 5 September 2017 I made a further procedural order setting out a process whereby the parties had the opportunity to prepare and circulate any written submissions for this proceeding of the recently gazetted VC139.  I have taken the responses to same into account in my findings below.  I note that VC139 provides that the 2005 Higher Density Guidelines are no longer part of any Victorian planning scheme.
16 Because I had invited further submissions but the applicant in reality provided me a critique of VC139 by Mr Czarny, I made a final procedural order allowing the other parties to make a final written response to this written opinion of Mr Czarny.  This duly occurred and I have taken same into account.  

Key issues for the Tribunal to resolve

17 In summary, I consider the main issues arising in this proceeding to be addressed are as follows:

· The unusual ‘redevelopment opportunity’ which the site presents and existing day-to-day problems with it.

· The importance of any redevelopment including on-going pedestrian connectivity across the site i.e. between the two extensions of Hansworth Street.

· The degree of strategic planning support for the proposed mix of townhouses and the two proposed towers.
· Whether the proposed 30 attached and semi-attached townhouses would be a reasonable ‘neighbourhood character’ outcome and design response.

· Whether the two proposed towers would be an acceptable ‘neighbourhood character’ outcome and design response.

· Whether the proposal would cause any unacceptable external amenity impacts on the existing Blue Cross facility.
· Whether the proposal would cause any unacceptable external amenity impacts on the nearest surrounding conventional residential properties.

· Traffic, parking and waste collection issues.
18 My overall finding is that I consider the proposal (incorporating various final modifications picked up in new permit conditions) to be a positive and acceptable planning outcome, that in my view is a ‘good planning fit’ in terms of both the opportunities and constraints of the site.  
19 The final issue to address in more detail is the situation that arose with Blue Cross and the costs implications of same – see the final part of my reasons below. 

20 My detailed reasons now follow.

The unusual ‘redevelopment opportunity’ which the site presents and existing day-to-day problems with it

21 I find that in Monash, the subject land presents a rare (perhaps unique) opportunity for this municipality to make a significant contribution towards its share of urban consolidation, in the interests of minimising Melbourne’s sprawl at its edges.  While this does not justify a ‘let rip’ approach to the development of this site, equally this ‘rare opportunity’ needs to be recognised and considered without undue timidity.  I rely on the following points in making this finding.
22 It is self-evident that at 1.67 hectares, the site is unusually large for a vacant site under the one ownership with existing residential zoning, in a middle-ring municipality like Monash.  The very size of the review site makes it capable of (with the right design) accommodating greater height and more robust built form than conventional residential lots, particularly as it sits next to the Monash Freeway with its unusually high
 acoustic wall.
23 The site does not contain any sensitive vegetation or heritage fabric, and is not affected by any overlays at all.  Furthermore under the existing Planning Scheme, the site falls outside of the various ‘character areas’ pursuant to Council’s local policies.

24 In relation to the central and western sections of the northern boundary, I accept these interfaces are highly benevolent for new development, in being alongside the Monash Freeway.  At this section, the freeway takes the form of a 70 metre wide road reserve featuring 8 lanes and a central median strip plus an unusually high acoustic wall running alongside its edge.  It is self-evident that this is an exceptionally wide road reserve area, with this freeway area being very noisy and featuring frequently heavy traffic.
25 Assuming any new buildings are suitably treated to deal with the obvious ‘noise’ issue, I am satisfied this interface with the freeway is of a very low level of sensitivity.  I also conclude that the interface with the Blue Cross building (whilst requiring careful assessment) is of a lower degree of sensitivity compared to conventional residential lots, as the Blue Cross building is itself three stories in height and of a residential-institutional nature.  However I acknowledge that the southern and western boundaries of the subject land are more sensitive, as they interface with the back yards of conventional residential properties.

26 The subject land has some significant ‘locational advantages’ for its potential substantial development.  It sits adjacent to the Waverley Gardens shopping centre, which offers a range of retail/food services and has a bus stop that bus routes 814, 848 and 850 use.  There is relatively good access to the Monash Freeway, particularly for persons who need to commute to the city.  If there are pedestrian links to Hansworth Street to the west and east, then there is the capacity for future occupants to access services and facilities both east and west of the subject land.  
27 The need to avoid an overly timid approach in dealing with this type of rare development opportunity is reinforced by the following extract from Tescherdorf v Nillumbik SC [2007] VCAT 585 at [30], with my highlighting:

It is all too common for opponents of proposals to say that the intended development would be better if a floor was deleted or a lot was deleted or the like.  Often they are looking at the question from a narrow perspective, perhaps of their own interests.  The public interest can be wider so that good planning looks to achieve an optimum yield that is neither too little nor too much.  It is poor planning to endorse a development that wastes an opportunity and fails to make proper use of scarce resources (in such cases land).  In fact, there have been occasional decisions of this Tribunal that have refused a proposal for this very reason, namely that the proposal is an underdevelopment and underutilisation of the opportunity presented by the site… 

28 It also needs to be said that there are day-to-day problems with this type of situation where this large site has been vacant for many years and continues to be.  My site inspection highlighted that waste is being dumped on the subject land alongside the freeway.  On the western and southern boundary, a significant proportion of the existing wooden boundary fencing is either in very poor condition or covered in ivy.  There is no lighting on the subject land and the submissions from the objector residents at the hearing included ‘security’ concerns about existing and/or potential anti-social behaviour occurring on the site at night time and the subject land being a fire hazard in summer.  Certainly I would be very reluctant to walk across the subject land at night-time, from a personal safety perspective.  The objector neighbours at the hearing made it clear that there are issues with the site remaining vacant and that (with the right design) they would be pleased to see progress with the development of the site. 
29 If one reads the 2010 Bevan decision, Member Naylor at [39] similar refers to concerns being raised with her about the vacant site having an unhappy “…history of parties, burnt out cars, damaged property and the like”.

The importance of any redevelopment including on-going pedestrian connectivity across the site ie between the two extensions of Farnsworth Street

Discussion of key points

30 In the 2010 Bevan decision where Member Naylor refused a more ‘mews’ style development of this site that Council had supported, the Tribunal at [32] of its reasons notes that Council was seeking permit conditions requiring that there be:

· On-going east-west public pedestrian access across the subject land, but where Council was not prepared to accept public liability for same.   

· A Section 173 Agreement that Council garbage trucks can enter the site to collect rubbish.

31 At her paragraph 33 Member Naylor then states:

It seems to me that such conditions are intended to give the Council ‘the best of both worlds’ as it does not wish to take any of the responsibility for management of the roads or the footpaths but is expecting that there will be some public access of them.  Generally speaking, this is not appropriate.  I acknowledge there may be some benefit in public access of a footpath through the site, but the practicalities of this and the public use of the new roads need to be further thought through.

32 On the one hand, one of the applicant’s expert design witnesses Mr Craig Czarny gave evidence at the hearing before me that he considers on-going east-west public pedestrian access across the site as being central to:

· The whole development of the site.

· The rationale he used for supporting the proposed two new towers at the height they are.

· His own support for the overall proposal.
33 On the other hand, over the first three hearing days, Council and the applicant remained a ‘long way apart’ with their negotiations on this issue.  That is, whilst both acknowledged that such east-west public pedestrian access was a possibility, neither was willing to accept ‘public liability’ for such public pedestrian access.
34 In my procedural orders at the end of the first three hearing days, I encouraged Council and the applicant to engage with each other about this issue, in the time leading up to the fourth hearing day.

35 By the time of the fourth hearing day, Council’s position had changed as follows.  It was putting forward a suggested permit condition whereby Council would accept transferred ownership of a public east-west walkway across the site, provided the width of the strip of land was to Council’s preferred standards.  In Council taking on ownership of this strip of land, it follows that ‘public liability’ would be Council’s concern as well, if this suggested approach went ahead.

Findings of Tribunal

36 In summary, I endorse (with one proviso) Mr Czarny’s position that it is essential to any development of the subject land that there be public pedestrian access in an east-west manner across the site.  Such access is already in practice occurring and it would appear this has been the case for decades.  Whilst recognising that the subject land is fully privately owned, we have the very unusual situation here of Hansworth Street continuing to both the east and west of the subject land.  My position here is consistent with Member Naylor at her paragraph 33 acknowledging that there may be “…some benefit in public access of a footpath through the site”. 
37 If such public east-west pedestrian access across the subject land was closed off, I agree with Council and the objector residents that this would be in the nature of a ‘missing tooth’ situation that would be a very poor planning outcome.  If such pedestrian access was closed off, it would be an illogical and highly inconvenient alternative scenario that residents living to the west of the subject land (who wish to get to the local bus stop, Blue Cross aged care facility or visit the nearby shopping centre) would need to take a major pedestrian ‘detour’ down to the south, to the east, and then north back up to the centre and vice-versa for a return journey.  This in turn might tempt some of these western residents to start driving to the centre, which would be a terrible outcome in terms of ‘sustainable transport’.

38 Where Council is now suggesting that it take ownership of a new east-west public pedestrian pathway as suggested in its draft permit condition, I note Mr Ng’s challenge whether this is justifiable, or otherwise whether the suggested 6 metre width of the strip of land is excessively wide.  He argues that Council’s proposed approach here would in practice reduce the yield of the project by at least 4-5 dwellings.  
39 However I am not seeing these concerns as a good enough reason to avoid taking up Council’s suggested approach.  I consider Council’s suggested approach to be broadly reasonable and it has broken the impasse that otherwise existed up to the fourth hearing day (and which might have gone on indefinitely).   

40 I have considered Mr Ng’s comments in his final written submissions, where he challenges whether Council’s relevant permit condition is valid, having regard to the leading case of Melbourne Water Corporation v Domus Design Pty Ltd [2007] VSC 114, where the court at [50] saw the critical test as being “…was the condition one which was “reasonably capable of being regarded as related to the purpose for which the function of the authority is being exercised”?.  

41 I am satisfied that Council’s proposed condition (for on-going public east-west pedestrian access across the subject land) meets this test i.e. I accept this proposed condition is lawful and reasonable as per the Domus decision.  In the very unusual situation where Hansworth Street extends to the west and east of the subject land, I have already explained above various reasons why (even through the subject land is entirely privately owned) it seems an essential aspect of any development to preserve the long-time pattern of there being east-west public pedestrian access across the subject land.  Such ongoing access will avoid the likely scenario of convoluted east-west movement as I have indicated above.   
42 There are precedents for other development projects which involve ongoing public pedestrian access through the otherwise private site - see for example the recent decision of Blue Cross Community Care Services Pty Ltd v Monash CC [2017] VCAT 670. This was a proposed Blue Cross aged care facility where there was already public pedestrian movement along one edge of the site and the proponent by the time of the hearing had already laid the groundwork for on-going public access in a varied pedestrian path location on the subject land, which was built into the Tribunal approval through appropriate permit conditions.     
43 Returning to the facts here, the owner of the subject land could have taken steps to completely fence off the site from any public access (as one commonly sees across Melbourne with vacant development sites), but this has not occurred here.

44 In Mr Ng’s final written submission, he seeks to down-play the role of Mr Czarny’s expert view on this issue, with Mr Ng highlighting that Mr Czarny is neither a property lawyer, nor a planner.  However I see this argument as misguided and carrying little weight, given that:

· There was no expert planner or property lawyer called as a witness by the applicant.

· Mr Czarny is a very experienced urban designer, who is a regular witness before the Tribunal.  His CV details accompanying his written report reinforce that he has many years of very broad project experience.  I am satisfied (particularly in the absence of any expert planning evidence) that it is reasonable for the Tribunal to place major weight on Mr Czarny’s evidence on this issue of ‘on-going public pedestrian access through the review site’.  Surely a central and important part of the role of any urban designer is considering how a proposed development should integrate with the surrounding area, including the pedestrian links with the surrounding street network.
· I find Mr Ng’s suggestion that Mr Czarny’s position on this issue constitutes a ‘faux pas’ to be lacking in respect for Mr Czarny and opportunistic.  It is hard to see credibility when any permit applicant in a self-serving manner seeks to ‘cherry pick’ the favourable evidence of an expert witness which that applicant has called, but then goes on to urge the Tribunal to disregard other aspects of that evidence.
45 Where the suggested Council condition involves a proposed width of this east-west public pedestrian access as being 6 metres, whilst I would struggle to justify any greater width, I accept it is reasonable here.  I say ‘reasonable’ when one considers that apart from the width of the actual sealed path itself, it is understandable that Council would want some spare space either side of the path either to ensure there are no path-side hazards
 and/or so there can be some sympathetic landscaping.   

46 Where public pedestrian east-west access across the site is being provided for, I accept it is also sensible in this situation to ensure a new permit condition is included with requires thought to be given to a suitable form of fencing on that part of the western boundary alongside the western extension of Fansworth Street.  In other words, rather than just a high solid wall in this location which would surely be prone to tagging and a potential eyesore, a more visually permeable fence with complementary landscaping was supported by Mr Czarny (and I agree).  

47 Returning to the abovementioned proviso, my finding is that whilst it is appropriate to have public access through this six metre wide pathway, it is impractical for the public to also be able to utilise the pocket parks forming part of the proposal.  I say ‘impractical’ because Council has not accepted any public liability if the public were to access these park areas and the applicant (in my view understandably) does not want to take on this liability either.  Hence these pocket parks will simply be for the use of the future occupants of the project, presumably as body corporate areas.  I would also observe that there seems some logic to these occupants (who would be presumably paying not insignificant body corporate fees) expecting some real provision of private services as part of a larger residential development of this type.          

48 For the removal of any doubt, I can indicate that (like Mr Czarny) I would have been struggling to support the overall proposal without there being on-going public pedestrian east-west access across the subject land.  Where Mr Holdsworth’s expert design evidence included being more relaxed about whether or not there should be on going east-west public pedestrian access across the subject land, I find this aspect of Mr Holdsworth’s evidence unpersuasive.
The degree of strategic planning support for the proposal
49 I accept that there is a real degree of strategic planning support for the proposed development mix of two towers on the northern side of the site and a mix of attached and semi-attached townhouses on the balance of the site.  The subject land has the strategic advantage of being located next to the Waverley Gardens shopping centre and with good access to the local bus services/Monash Freeway.
50 The very fact that the subject land is zoned GRZ2 not Neighbourhood Residential Zone tells us that (with the right design) some real degree of change is expected in this location.  As mentioned, the site is not affected by any overlay controls which might otherwise constrain its development.
51 I note that Amendment VC110 gazetted on 27 March 2017 made certain changes to the GRZ, including the following.  In the purposes to the zone, the following purpose was removed – “To implement neighbourhood character policy and adopted neighbourhood character guidelines”.  With the next purpose, to paraphrase, the previous words referring to the ‘provision’ of ‘moderate housing growth’ was changed to instead refer to the ‘encouragement’ of ‘housing growth’.   I accept that these changes indicate something of a shift in high level strategic policy support towards more emphasis on housing growth, but obviously subject to the relevant planning merits in any one case.   
52 The strategic need for new housing in Monash over the coming years (with the right design and in the right location) is highlighted by Clause 21.03-3 including the statement that Monash is estimated to increase by nearly 10,000 new households over the period 2001 to 2021.

53 I agree with the applicant that it is significant that where Clause 21.04-1 facilitates a system of the municipality being split up into various neighbourhood character areas, the relevant Clause 21.04 map shows the subject land falling outside of any of these nominated character areas.  I share the applicant’s view that it is problematic for Council to seek to advance ‘neighbourhood character’ objections to a proposal, when their own key ‘neighbourhood character’ local policy in the current Planning Scheme is neutral in relation to the subject land.    

54 Further reinforcement of this view comes from the comment by Member Naylor in her consideration of an earlier townhouse proposal for the subject land, where she stated at [21] that (with my emphasis):

Ms Moser pointed out this site is not contained within the Council’s Neighbourhood Character Study and is not identified as having a neighbourhood character per se.  This opens the door for this site to be considered afresh and largely independent of the established neighbourhood character that surrounds it to the northwest, west and south-west.
55 In relation to the Monash Housing Strategy 2014, I note that the subject land falls within an area designated as a ‘Category 2 – Accessible Area”.  It is a plus for the proposal that the relevant objectives of Accessible Areas include “Moderate housing change and diversification serving as a transition between commercial and residential areas”.

56 I acknowledge that one of the policy objectives with Clause 22.01-2 is to ‘…encourage high rise residential development to locate within the Glen Waverley Principal and Oakleigh Major Activity Centres”.   However this is counter-balanced by:

· The reality that these type of existing activity centres frequently require site consolidation to achieve the necessary larger project area for larger/taller buildings, which in practice can be difficult to achieve.  Indeed, at page 8 of the Council Delegate Report dated 30 August 2016 it is stated that “Opportunities for residential growth with the City of Monash are increasingly limited within established residential areas”.
· The rare opportunity that presents here, of an unusually large block of land in a single ownership, zoned GRZ2 and with a highly benevolent interface to the Monash Freeway.  Bearing in mind that the relevant caselaw tells us that policy provisions like Clause 22.02-1 provide guidance rather than constituting mandatory requirements
, my finding is that it would it would be contrary to ‘good planning’ and common sense to take the view that this site should not be used for potential high rise development because of this aspect of Clause 22.02-1.
57 To the extent that Council’s Residential Development and Character Policy might still inherently have some minor relevance, I see merit in the following extract from Mr Holdsworth’s urban design written report at page 4:

The scale of development remains contrary to some aspects of Council’s policy, particularly that of its Residential Development and Character Policy.  I interpret this Policy as being directed at smaller or infill developments in established residential areas where a strong sense of urban and streetscape character exists, rather than at a site of this size which can develop its own internal character while respecting the characteristics of the wider urban context.

58 During the early part of the hearing, Ms Lane spent some time explaining the proposed Amendment C125, which if approved would (in the form forwarded to the Planning Minister) see the subject land re-zoned from GRZ2 to GRZ3.  This would involve a number of significant and more rigorous changes to the relevant planning framework as it affects the subject land.  To avoid duplication, I refer to the summary of Amendment C125 at pages 13 of the Council written submission – it was common ground that ‘the bar is set higher’ with the various requirements of the draft Schedule 3 compared to the existing Schedule 2.  I understand that Amendment C125 is still with the Planning Minister, awaiting his decision.

59 I consider that I can give only limited weight to Amendment C125, for the following reason. Whilst it is clearly a ‘seriously entertained planning proposal’, an important factor here is that the relevant Panel Report recommended that “…areas identified in the Residential Framework Plan as ‘Category 2 – Accessible Areas’, identified as having future redevelopment potential, retain their original GRZ zoning”
.  This includes the subject land.  However Council took the view that the relevant area which includes the subject land should under Amendment C125 be re-zoned to the more rigorous GRZ3.

60 It needs to be said that there is real doubt whether the Planning Minister will approve Amendment C125, where this clash of opinion exists between the Panel Report compared to Council whether the relevant area including the subject land should be zoned GRZ2 or GRZ3.  Hence my view that until this major uncertainty can be resolved, the Tribunal can give only modest weight to Amendment C125.  
Would the proposed 30 attached and semi-attached townhouses be a reasonable ‘neighbourhood character’ outcome and design response?
61 Relying on the credible urban design evidence of Mr Holdsworth and Mr Czarny on this issue, but subject to my modifications explained further below, I am satisfied that the proposed ‘30 townhouses’ aspect of the proposal is reasonable and would be a good planning outcome.  It needs to be said that there is a noticeable local presence of existing double storey neighbouring dwellings i.e. double storey built form is already a common aspect of the existing built form character of this location.  It is also the case that the dwellings to the south and west of the subject land themselves show considerable built from diversity.  At [139] of Council’s written submission, in discussing the local characteristics of this locality, it is stated that “Council acknowledges the area is not one which is uniform or perhaps even consistent stylistically”.
62 Where there would be a cluster of attached triple storey townhouses more towards the centre of the subject land, this is an acceptable ‘neighbourhood character’ response where this would be further away from the neighbouring dwellings and closer to the proposed towers.

63 In relation to those townhouses oriented alongside the southern and western boundaries, the majority would be restricted to double storey (including all of them along the southern boundary).  
64 Where seven townhouses along the western boundary would be three storey and oriented to the western boundary, for the following reasons, I see this extent of height as reasonable for some of these townhouses but not others.  
65 I see a ‘bare minimum’ requirement here to be that any three storey townhouse which I support has the following modification made to it. I consider it reasonable that the most west-facing top level bedroom be deleted.   This reduction of the extent of the top level floor area will in my view help any triple storey townhouses which I support blend better with the adjacent existing dwellings and avoid excessive visual bulk.

66 Working from north to south along the western boundary, presently it is proposed that there be three townhouses 19-21 at the northern end of the western boundary.  The most northern (21) and the most southern (19) of these would be double storey, but the middle one (20) triple storey.  On the one hand, I acknowledge that the abutting 147 Hansworth Street dwelling is single storey.  However I see this as counter-balanced by the fact that the proposed triple storey townhouse 20 would sit alongside the less sensitive garage and front yard are of No. 147, rather than its more sensitive and secluded rear yard area (which will merely have double storey built form alongside).  I consider these townhouses 19-21 to be a reasonable design response and neighbourhood character outcome.

67 Moving then to the five proposed townhouses 14-18 alongside roughly the middle section of the western boundary, the most northern (18) and the two most southern (14 and 15) of these townhouses would be double storey.  The other two (16 and 17) would be triple storey.  I find this an acceptable neighbourhood character outcome and design response, for the following reason.  This group of townhouses would sit alongside the No. 168 Farnsworth Street dwelling which is itself double storey and quite visually prominent, sitting on a large lot.  That is, there would be a reasonable height transition here of only going up one extra storey in height for the new townhouses 16 and 17 and they are merely two of these five townhouses.

68 Moving further to the south, this leaves us with a group of four townhouses 10-13, then the townhouses 8-9 at the very southern end of the western boundary.  Whereas townhouses 8-9 would be double storey, it is proposed that 10-13 be triple storey.  

69 By way of preliminary comment, it is not a good look for the project architects when the Plan TA07 shows the neighbouring 3 Colston Place dwelling (alongside the four proposed triple storey townhouses) to be double storey, when in fact it is single storey.   That is, the more southern section of the 3 Colston Place property features its single storey dwelling, whereas its more northern rear section is its main private open space area.    

70 In relation to the three most northerly of the townhouses 10-13 i.e. 11, 12 and 13, my findings are as follows.  I find that it would be an unacceptably poor neighbourhood character and design response for these townhouses 11-13 to sit two stories higher than the single storey No. 3 Colston Place dwelling, located alongside (to the east of) the No. 3 dwelling and the more sensitive main private open space area.  This difference in height in my view would be unreasonably jarring and one wonders if the project architects might themselves have taken a different approach if they had correctly identified the No. 3 Colston Place neighbouring dwelling as being single storey.  
71 However for the following reasons, I am satisfied that the most southerly townhouse 10 can remain triple storey.  Townhouse 10 will sit alongside the combination of the single storey No. 3 Colston Place dwelling but also the double storey No. 4 Colston Place dwelling.  With this dual influence, I consider the stepping up in height to triple storey to be more reasonable i.e. only one level higher than the No. 4 Colston Place dwelling.  Also having the one triple storey townhouse at this southern end will create what I see as a useful ‘bookend’ feature, somewhat mirroring the single triple storey townhouse at the northern end of this western boundary. 

72 Relying on the modifications which I have explained above:
· I accept that the proposed layout of the intended townhouses is otherwise in order.  I accept that they are (with these modifications)  suitably separated, of a reasonable level of intensity and will offer a suitable mix of different forms of townhouse.
· I find those townhouses closest to the western and southern boundaries to have their closest external walls suitably setback from the boundary, so as to make them a more comfortable ‘neighbourhood character fit’.  
Would the two proposed towers be an acceptable ‘neighbourhood character’ outcome and design response?
73 As mentioned above, the two proposed towers will sit above a two-three level podium, with an overall height of 9/10 stories.

74 Drawing numbers TA15, TA16 and TA17 show the three levels of proposed car parking within the podium.  At the lowest level there would be a pedestrian entrance at the western end of the podium, coming in from the south side.  Because of the sloping nature of the natural ground level, the equivalent eastern pedestrian entrance is at the next level up, also coming in from the south.  With both entrances, they would lead to a foyer and then lifts/stairs.   

75 At the lowest level, apart from the car parking, there would be a mixture of storage cages, bike parking areas, a services area and a west-facing gymnasium/services & substation area/services area.  The next two levels up both feature south and west-facing apartments on the southern edge of the podium ie to the south and west of the car spaces.    

76 Whilst the relevant architectural plans show the podium as having three full levels, one needs to remember that because it would be ‘benched’ into the naturally sloping land, it would in practice present as being more like two stories above ground level at eastern end but three levels above at the western end.

77 Plan TA18 shows the communal open space at the next level up, in between the two towers, on the top of the podium.   This plan also shows the location and floor plan of the apartments in the lowest level of the two towers.  Drawing TA19 shows the floor plan for the apartments in the two towers for third up to the sixth floors.  For both towers, there is a very irregular shape.  Plan TP20 shows a similar but somewhat varied floor plan for each tower, for the 7th floor.  TP21 shows the considerably smaller floor areas for the 8th floor, being the top level, with the roof above that.   
78 Council’s questions of the urban design witnesses at the hearing reflected a Council preference that the two new towers be no higher than 5-6 stories overall.  The objector neighbours appear to seek no additional height beyond a townhouse-style development.

79 Excluding for the moment the interface of these two towers with the existing Blue Cross building to the south-east (which is separately addressed further below), I am satisfied that these 9/10 storey towers are an acceptable ‘neighbourhood character’ outcome and design response, relying on the following points.

80 I accept that in many other parts of Monash, having a 9/10 storey podium/twin towers would be of an excessive height and hard to justify from a ‘neighbourhood character’ perspective.  However here we have the rare combination of a very large site (1.67 hectares), with a very hard-edge interface with the Monash Freeway.  This interface includes the exceptionally high noise-wall running alongside the edge of the freeway road reserve.   

81 This situation creates a particular opportunity to have taller buildings of the type proposed here sitting right at the northern edge of the subject land, thereby creating a very generous setback of these proposed towers from the more sensitive conventional existing residential properties considerably further to the west, south-west and south.  
82 With two provisos discussed further below, I endorse the design evidence of Mr Czarny and Mr Holdsworth that these very positive features makes it an acceptable ‘neighbourhood character’ outcome and design response to have built form as tall as 9/10 storeys here.  This conclusion is reinforced by what I accept to be the high standard of design for the podium and twin towers.  These towers have been designed ‘in the round’, recognising that they will be very visible when viewed not just from the subject land, but also when driving along the freeway.  

83 The podium is of an appropriate scale at two/three stories, noting the significant drop in height of the natural ground level from the east down to the west.  It is a positive design feature that the western and southern upper levels of the podium have been activated by the placement of south and west-facing apartments at these levels.  Having these upper level facades broken up with the more articulated apartment external walls (including terraces) rather than generic blank walls creates greater visual interest, makes these facades more visually recessive, provides ‘passive surveillance’ benefits and achieves a better ‘neighbourhood character’ outcome.   

84 In relation to the towers themselves, it is commendable that in the interests of making them less visually bulky and adding visual interest:

· There is a significant horizontal gap of 11.7 metres between the closest facades of the two towers.  In addition the western tower sits further to the north because of the oblique angle of this northern boundary, whereas the eastern tower sits noticeably further to the south.
· The two towers are perpendicular in that the eastern towers has more of an east-west orientation, whereas the western one sits with more of a north-south layout.  This assists the two towers sit more comfortably alongside each other and enhances the ‘void space’ between the two of them.
· Both new towers are highly modulated and articulated and each has a very irregular shape.  It cannot be said that either proposed tower would be ‘boxy’ or ‘slab-sided’ in appearance.
85 I agree with Mr Czarny that there seems some positive aspects to the scenario that these two towers will be very visible when driving past on the Monash Freeway.  That is, in the situation where the experience of driving along the Monash Freeway is otherwise a fairly bland one, I agree with Mr Czarny that many such drivers may well find the close presence of these towers (with their high quality design) will provide an interesting vista and a useful ‘marker’.
86 Where the objector neighbours argued that these towers would be an unreasonable ‘neighbourhood character’ outcome vis-à-vis their own conventional residential properties, I have considered their concerns carefully, but consider that the major intervening distance will sufficiently mitigate these concerns.  

87 I agree with the applicant that is an unrealistic ‘neighbourhood character’ expectation where any of the objector neighbours would prefer the subject land to simply be developed for more single and double storey built form as per the existing dwellings nearby.  I say ‘unrealistic’ because in my view having such a large site right next to the Monash Freeway creates a quite different situation, in terms of what constitutes ‘reasonable neighbourhood character’ expectations for these neighbours.  This is particularly the case in the situation where Melbourne has been experiencing a population boom over the last 10 years, where the residential population of Monash is expected to significantly grow in the coming years and where this site presents a rare and substantial opportunity for urban consolidation in this municipality. 

88 I would also observe that residential towers are gradually becoming a more common feature of suburban Melbourne and nowdays can hardly be regarded as a foreign type of development.  

89 The two above-mentioned provisos are as follows.  First, I endorse Mr Czarny’s suggestion that there be some additional ‘erosion’ of the some of the western façade of the western tower, in the interests of making this side of the proposed western tower a better fit with the location.  I consider this to be a thoughtful and sensible modification which I agree is the better neighbourhood character result.

90 Second, in my view it was highly significant that Mr Czarny in the course of his oral evidence made it clear that his support for two towers as tall as 9/10 stories was strongly tied to the public benefit of on-going public pedestrian access in an east-west manner through the site.  That is to say, Mr Czarny supported the extent of height proposed for the towers with strong reference to the notion of the applicant ‘giving back’ to the local community through the on-going east-west public pedestrian access.  I find this line of thinking to carry significant weight and I can indicate that (like Mr Czarny) I would have struggled to support two towers in this location as high as 9/10 stories if the subject land had lost its east-west public pedestrian access.  

Whether the proposal would cause any unacceptable external amenity impacts on the existing Blue Cross facility

91 Although Mr Bracegirdle’s submissions and cross examination did canvas other concerns about the proposal, it seems fair to say that the key single objection being raised by Blue Cross is the extent of the likely afternoon overshadowing of the Blue Cross building (notably its western end) by the two proposed towers.  The relevant cross-examination questions put to Mr Holdsworth focused most on this issue and Mr Bracegirdle made submissions to me regarding same on the fourth hearing day.  He also put this concern to Mr Czarny with questions on the final hearing day.
92 The proposed podium would sit about 14 horizontal metres from the Blue Cross land and the closest feature of the eastern tower would be about 18 horizontal metres away.  I accept that:

· These are significant intervening distances.

· These substantial intervening distances will in themselves suitably minimise any ‘privacy’ and/or ‘visual bulk’ impacts on the occupants of the Blue Cross land.  A way of a reference point, whilst ResCode/Clause 55 does not apply to these towers, it is still useful to note that ResCode sees the first nine metres of intervening land as the main area of privacy sensitivity – the closest tower would sit about twice this distance further to the west from the Blue Cross land.

93 This basic position is reinforced by the relevant common boundary featuring a tall masonry wall (around 2 metres high) and substantial perimeter landscaping on the Blue Cross side of it.  The west-facing facade of the Blue Cross building sits about 4.5 metres stepped-in from this wall, together with substantial perimeter landscaping on the Blue Cross side of this wall.

94 It needs to be said that because of this tall wall on the common boundary and associated landscaping, I expect that someone standing on the Blue Cross side of this wall (or looking out from a west-facing ground level window in the Blue Cross building) may not in practice be able to see the towers or may have quite limited views of them.  Although there would be views of the new towers from the top level west-facing Blue Cross windows, this is suitably mitigated by the substantial distance in between and possibly the crown of the tallest Blue Cross trees next to the common boundary.  The situation is uncertain with the middle level west-facing Blue Cross windows, as there may still be some visual screening effect from the substantial perimeter landscaping. 

95 Turning to the question of ‘potential overshadowing’, the Tribunal has little choice but to concentrate on the situation at the Equinox i.e. that is the chosen approach with our Victorian planning system.  This presumably reflects the reality that any overshadowing will be worse in winter but better in summer.

96 Following this approach, I accept the evidence of Mr Czarny and the submissions of the applicant that any overshadowing of the Blue Cross property will be quite limited and within reasonable parameters.  In particular, the shadow plans indicate that as at the Equinox:

· There will be no overshadowing at all of the Blue Cross property during the morning and between noon and roughly 2.30 pm.  Hence it is a major plus for this aspect of the proposal that there are no overshadowing impacts at all at the Equinox for the roughly four and a half hours from 10.00 am onwards.

· There will be some limited extent of overshadowing over the rest of the day, but where in practice such overshadowing will be hitting the tall masonry wall on the common boundary.  It is very unclear to me whether in practice any overshadowing from about 2.30 pm onwards will be high enough to ‘jump the fence’ and actually impact on the western façade of the Blue Cross building.  Accordingly, I consider Blue Cross’ submission on this issue to be highly speculative.  I would also observe that the considerable perimeter landscaping on the Blue Cross side of the common boundary already presumably creates a degree of overshadowing of the western façade of the Blue Cross building.   
Whether the proposal would cause any unacceptable external amenity impacts on the nearest surrounding conventional residential properties

97 Subject to the modifications which I have discussed above, I find that the proposal would have no unacceptable external amenity impacts on the adjacent neighbours to the west and south of the subject land.
Discussion regarding the proposed townhouses

98 With respect to the proposed two storey townhouses, they are roughly the same height as much of the nearby existing built form and I accept are suitably stepped in from the common boundaries.  It is a positive feature that all of the townhouses alongside the southern boundary (where there are more overshadowing implications) have been restricted to double storey.  The proposed use of contemporary materials and new landscaping are appropriate.  I am satisfied that the intervening distances and the suitable treatment of the upper levels of these townhouses creates the situation where there will be no unreasonable visual bulk, privacy or overshadowing impacts caused by these proposed two story townhouses.  For example, the shadow plans at Drawings TC03 and TC04 show that at the Equinox the two storey town houses alongside the southern boundary will cause no net additional overshadowing at all vis-à-vis the neighbouring back yards to the south. 
99 While I can see more real ‘scope for debate’ about the external amenity impacts of the proposed three storey townhouses, it is benevolent that the attached ones are more situated in the middle of the site.  I have already indicated above that I will be requiring that the proposed townhouses 11-13 be reduced from triple to double storey.  With the remaining proposed three storey townhouses, I have also already explained that I will be requiring that the top level bedroom closest to the western boundary be deleted.

100 With these modifications in mind, I am satisfied that the remaining three storey townhouses will have no unacceptable external amenity impacts, relying on the comments I have already made further above about what I consider to be their positive features.   
101 In relation to ‘overshadowing’ issues in particular, the shadowing plans at Drawings TC03 and TC04 indicate that there will be some relatively restricted overshadowing of the back yards of the neighbouring properties to the west at 9.00 am, which will have ended by either 10.00 am or very soon afterwards.   The situation is benevolent over the rest of the day. A strong contributing factor to this very positive result is that the closest external wall of the third level of these six townhouses are setback a full nine metres from the common boundary (a commendable design feature).  

102 As with the two storey townhouses, those triple storey townhouses which I support otherwise have the benefit of (at ground floor level) being considerably set back from the nearest boundary, of using contemporary materials/articlation and of having suitable new perimeter landscaping.  I am satisfied that those triple storey townhouses which I support will have no unreasonable privacy or visual bulk impacts on the adjacent properties to the west, with reliance upon these factors as well as the removal of the closest top level bedroom and the fact that the neighbouring properties to the west are well sized.  
Discussion regarding the two proposed towers

103 Finally, I turn to the amenity concerns raised by the western and southern neighbours about the two proposed towers.  

104 As at the Equinox, the shadows plans at TC03 and TC 04 indicate that the only relevant overshadowing here would be one western neighbouring property that will have some of its front yard overshadowed by the western tower for the period roughly 9.00 to 9.30 am.  This impact is minimal and acceptable, bearing in mind that front yards tend to be semi-public areas which occupants typically would not treat as somewhere to linger for a BBQ, coffee etc.  Otherwise, it is a plus for the proposal that the shadowing from the towers falls on the subject land itself, not on the neighbouring properties, due to the large size of the site and the positioning of the towers are the northern end of the subject land. 
105 In relation to ‘privacy’ concerns, it needs to be said that the new towers will be a relatively long distance away from the southern neighbours and those neighbours who interface with the southern half of the western boundary.  Whilst at least acknowledging a more relevant ‘privacy’ debate for those neighbours whose properties lie in the northern half of the western boundary, I am satisfied that the intervening distance will still be quite adequate to mitigate against any such privacy concerns.  For example, Drawing No. TA07 includes a notation confirming that the horizontal distance between the closest external wall of the western tower and the western boundary is about 31 metres.  In addition I would expect that the new townhouses running adjacent to the western boundary (and/or the associated new landscaping) might well themselves provide some degree of visual screening of the new towers. 

106 Finally, with respect to ‘visual bulk’ considerations, I rely on the same findings as out in the paragraph above.  That is, in summary, the relevant intervening distances and the potential visual screening caused by the new built form/landscaping points to an acceptable outcome.  

107 Where the objector residents during the hearing expressed alarm simply about being able to see towers of the scale proposed, I respect such concerns at a personal level, but from a planning perspective regard such concerns as overreaching.  As I see it, on a reasonable objective view, it should not come as a great surprise that a vacant site as large as 1.67 hectares zoned for residential use and right next to the Monash Freeway might one day be developed for towers as big as 9/10 stories.  Yes, this will be a substantial change to the existing visual status quo, but where I find that this site has some unusual (if not unique for Monash) characteristics that make the proposal a reasonable fit.  
108 Whilst acknowledging that historically tall residential towers have been more unusual in the suburbs of Melbourne, it is also the case that in recent years they have become more common.  Witness for example the residential towers of up to 30-37 stories either built or approved in the Box Hill Major Activity Centre.  I also note the comment at [26] of Mr Czarny’s written report that there are various locations with Melbourne’s freeway network where tall towers already sit next to the freeway.
109 I would also suggest that having distant views of well designed buildings is not necessarily a negative personal experience – viewing ‘good design’ can be an uplifting experience for many people.     

110 I am conscious that some particular ‘amenity’ concerns were raised by Ms Cummings and Mr Kindler during the hearing, as abutting neighbours.  I have gone into some detail with my findings above, to help them in particular follow my thinking here.  
  Landscaping, internal amenity, traffic & parking and waste collection 
111 Relying on the credible expert landscaping evidence of Mr Patrick, I am satisfied that the proposed landscaping response is acceptable.  The overall proposal includes not only associated landscaping for the new townhouses, but also road-side landscaping and the creation of the new pocket-parks just to the south of the podium.  There will also be a real extent of landscaping in the area to the east of the podium and in the wedge-shaped area to the east of the central three storey townhouses.  I accept that the overall landscaping effect is positive and appropriate.  

112 Whilst acknowledging that there may be some extent of overshadowing of the pocket parks by the towers, I do not see this as enough of a problem to justify modifying the basic design.  If the layout of these pocket parks and of the roadway landscaping needs to be modified to accommodate Council taking ownership of the new east-east public pedestrian walkway via the relevant permit condition, I see this as a necessary and reasonable modification which can readily be done at a later stage. 
113 I consider that the new townhouses and the podium/towers development will offer a good level of amenity to the future occupants.  The occupants of the townhouses will have access to their own private open space, as well as the pocket park areas.  The internal dimensions and layout of the townhouses and of the apartments in the two towers is in order.  The occupants of the towers will have the benefit of the communal area and the gymnasium in the podium, as well as the pocket parks.  All of these various occupants will have close access to the nearby Waverley Gardens shopping centre.  
114 Relying on the adequate traffic engineering evidence of Mr Lee, I am satisfied with the proposed car parking and traffic aspects of the proposal.  Where the statutory car parking requirement for the whole project is 183 on site car spaces, 189 would be provided.  I am content that the proposed ‘undercroft’ parking for the more central three level townhouses (whilst more unusual) would be workable and has the positive effect of reducing any ‘garage door-scape’ issues.
115 I accept Mr Lee’s evidence regarding the projected traffic volumes arising from the proposal and his judgement that the operation of the Police Road/Hansworth Street intersection can continue in an acceptable manner in a post-development situation.  Such additional traffic generated will be tempered rather than being a flood of new cars.  The level of bicycle parking spaces is appropriate.
116 I am satisfied that the proposed three levels of car parking in the podium is a sensible design response and that it is logical for cars to enter and exit the podium at its eastern end, in the situation where access off the local road network will be from the east end of the site.  I find that the proposed car parking layout is reasonable.  I regard Council’s preference for the new internal roads to be curvy rather than straight/rectilinear to carry little weight.  The new streets will go a long way to creating their own character and rectilinear streets offer better connectivity than (often meandering and sometimes dead end) curvy streets.   
117 I consider the proposed waste collection arrangements to be capable of being resolved, with a suitable permit condition.  An initial Waste Management report dated 1 May 2017 was prepared by Urban Leaf consultants and in my experience it should be possible (with suitable follow up work) to arrive at a workable waste collection arrangement. 
Situation with Blue Cross and costs

Context

118 It is worth confirming (with the benefit of my considerable enquiries to the Tribunal Planning Registry at the time) the Tribunal’s understanding of what unfolded with the involvement of Blue Cross in this proceeding.

119 By way of preliminary comment, the usual position with Tribunal proceedings is that a person or company is not a formal ‘party’ to a proceeding until it has lodged its Application/Statement of Grounds and paid the relevant lodging fee.

120 I have mentioned above that Blue Cross was not involved in the first three hearing days.  However Mr Robert Bracegirdle was present on the fourth hearing day.  He expressed disappointment that he was not present during the first three hearing days, that Blue Cross did not receive a copy of the relevant expert reports from the applicant and in particular that he did not get the opportunity to put questions to the applicant’s other expert design witness Mr Czarny.  He claimed that he was not personally aware of the hearing commencing on 26 June 2017, but conceded that Blue Cross as an organisation was given prior notice of the first three hearing days. 

121 Going back to the beginning of this proceeding, curiously, Blue Cross did not lodge any Statement of Grounds when the applicant first initiated its Application for Review to the Tribunal.  This is despite the proposal at that stage being for five towers, not two.  Hence Blue Cross was not part of the original distribution of the initial Tribunal orders.

122 However in response to the applicant circulating its updated plans to all original objectors during the lead up to the Tribunal hearing, the Tribunal file confirms that Blue Cross lodged a Statement of Grounds dated 5 June 2017.  However at this date, Blue Cross did not (as it was required to do) pay its necessary lodging fee.  The Tribunal the following day (6 June 2017) forwarded a letter to Blue Cross confirming that the lodging fee of $27.90 was still outstanding and should be paid within 7 days of that letter.  In the final event, Blue Cross only paid its $27.90 fee on 13 June 2017 ie Mr Bracegirdle tabled a copy of the VCAT receipt for this payment dated 13 June 2017.
123 This is in the situation where Mr Ng for the applicant indicated to me that he had rung the Planning Registry just before Blue Cross paid its lodging fee and the Tribunal Planning Registry had advised Mr Ng that at that point Blue Cross’s fee was still unpaid.  Mr Ng explained to me that it was because of this outstanding lodging fee at the key point in time that he needed to send off the expert reports that he (as I accept is the strict position) treated Blue Cross as not being a party
 and hence not needing to be sent a copy of the expert reports.   

Tribunal’s reserving of costs of final hearing at which Mr Czarny was cross-examined

124 On the fourth hearing day where Mr Bracegirdle indicated that Blue Cross sought the opportunity to cross-examine Mr Czarny, Mr Ng resisted same and queried who should pay for himself and Mr Czarny returning on another day.  With this query in mind, when I made procedural orders providing for possibility of there being a final Practice Day hearing at which Blue Cross could in its discretion choose to have Mr Czarny recalled to answer questions from Blue Cross for up to 30 minutes, I reserved the costs of same if Blue Cross took up this opportunity (which Blue Cross did).  

125 At this final hearing on 6 September 2017, Mr Czarny duly attended and Mr Bracegirdle put considerable questions to him.  

126 At this time Mr Ng provided me with a written costs submission as follows.  This submission raises certain arguments why a costs order should be made in the applicant’s favour against Blue Cross.  In terms of the amount being claimed, the applicant has claimed $1650 in costs for the appearance by Mr Ng as advocate at the 6 September 2017 Practice Day, plus another $1320 for the appearance by Mr Czarny to answer questions ie $2970 in all.  At the end of the Practice Day, Mr Bracegirdle confirmed that he was in a position to respond to this costs claim and made verbal submissions to me why no costs order should be made.

Findings of Tribunal

127 Turning to my own findings, the correspondence/key documents on the Tribunal file tells me that the Planning Registry has acted promptly in its dealings with Blue Cross and has followed the processes expected of it with the relevant correspondence.  
128 Whether or not Mr Bracegirdle was personally aware of the start of the hearing of this proceeding on 26 June 2017 is beside the point.  The more relevant and significant point here is that he conceded on the fourth hearing day that Blue Cross as an organisation had been aware of the three day hearing commencing on 26 June 2017.  
129 In addition, I see weight in Mr Ng’s submission that once Blue Cross paid its lodging fee on 113 June 2017, if there was any doubt in Mr Bracegirdle’s mind about on what date the hearing of this proceeding was commencing, Mr Bracegirdle could easily have taken the initiative to pick up the phone and contact the Tribunal Planning Registry to verify this.
130 I summary then, I accept that Blue Cross carries much of the responsibility for the situation that led to Mr Bracegirdle not being present during the initial hearing days at which Mr Czarny gave his main presentation and took questions on same.  This problem would have been avoided if Blue Cross had lodged a Statement of Grounds at the very beginning of the Tribunal proceeding, or if it has lodged its Statement of Grounds in time after the updated plans were circulated, or if it had acted promptly after receiving the Tribunal letter of 6 June 2007 advising that the lodging fee was still outstanding.  

131 Relying on the same points, it follows that I similarly accept that Blue Cross carries much of the responsibility for Mr Czarny needing to be recalled at the 6 September 2017 Practice Day, to be able to answer questions from Blue Cross.  If one applies the relevant ‘costs criteria’ under Section 109 of the Victorian Civil and Administrative Tribunal Act 1998, I accept that the shortcomings in the conduct of Blue Cross which I have discussed above to some extent ‘unreasonably prolonged the time needed to complete the proceeding’ as per Section 109(3)(b) of that Act.  

132 Turning to the situation with the applicant, I accept that as at the time the applicant needed to circulate its expert reports, strictly speaking it was not at fault in failing to provide Blue Cross with a copy of these expert reports. I say this because the available evidence reinforces Mr Ng’s explanation that he was told by the Planning Registry at the critical time that Blue Cross had still not paid its lodging fee.    

133 However it also seems fair to say that where the Tribunal advised Mr Ng that the key practical issue with the status of Blue Cross was simply Blue Cross’ outstanding lodging fee, it was in practice open to the applicant to have made final enquiries to the Tribunal Planning Registry over the final days before the hearing, as to whether this fee had been paid and Blue Cross was now a formal party to the proceeding.
134 In terms of the common practice of the Tribunal in how it deals with costs applications in the Planning and Environment List, it also counts against the applicant somewhat that it is much rarer for the Tribunal to make a costs order in an ordinary planning merits proceeding.
  
135 Balancing up these competing considerations, in all the circumstances and having regard to the statutory criteria under Section 109, I consider a fair and reasonable outcome to be that Blue Cross makes a 50% contribution towards the $2970 costs incurred by the applicant at the 6 September 2017 Practice Day i.e. a contribution of $1485. 

Final points and conclusion

Tribunal’s findings on the role of VC139

136 In relation to the gazettal of VC139 after the hearing but before I handed down this decision, I comment as follows.  For the following reasons, my view is that nothing in particular turns on the gazettal  of Amendment VC139 for the purposes of my discretion here.

137 Even on Council’s own analysis of how the proposal compares to the key criteria in the relevant aspects of VC139, the proposal is seen as being ‘compliant’ with many of these aspects (bearing in mind that the proposal needs to be shown by the applicant to be ‘acceptable’ rather than ‘optimal’ on the strength of Knox City Council v Tulcany Pty Ltd [2004] VSC 375).

138 Some aspects of VC139 are self-evidently quite irrelevant to this proceeding, such as the new planning requirements for racing dog keeping and training facilities.    

139 With respect to the new Apartment Design Guidelines for Victoria or ADGV (a reference document), it is significant that this document has the purpose of assisting with the application of the new Better Apartment Design Standards (BADS).  I say ‘significant’ because the BADS do not apply to this proceeding due to the relevant transitional provisions.  Even if I have the option of still giving the ADGV some weight here ‘as relevant’, my view is that in practice it would be inappropriate and premature for me to do so until the BADS transitional period has ended.

140 I note that there are some more relevant aspects to Amendment VC139 such as the removal of the references in the SPPF and relevant zones to the Guidelines for Higher Density Residential Development 2005, to the Safer Design Guidelines for Victoria and to the Activity Centre Design Guidelines.  I perceive the broad intent to be that instead guidance will be provided on these broader planning considerations by the new Urban Design Guidelines for Victoria (UDGV) introduced by Amendment VC139.

141 Given that it appears that the UDGV is intended to broadly consolidate and condense the guidance provided by the three repealed planning documents referred to above, it is hard to see that the UDGV raises any substantially new urban design considerations, compared to the situation during the hearing process before VC139 was gazetted.  However even if some modest weight was to be given to the UDGV, taking into account the follow up information provided by the parties about VC139, my view is that in many respects the proposal compares favourably against the relevant elements and objectives of the new UDGV.  

142 Finally, it needs to be said that this proceeding involved four full hearing days plus a final Directions hearing, which allowed for an extremely detailed consideration of the various planning and design issues.  The Tribunal was able to receive expert evidence from four witnesses, including two design witnesses, and those witnesses were questioned at length.  Whichever way you look at it, this proceeding involved a comprehensive consideration and review of the planning and urban design issues and merits of the proposal.     

Reiteration of findings on the planning merits

143 Relying on the various positive features of the design response discussed above, I am satisfied that the ‘townhouse’ aspect of the proposal meets the objectives of Clause 55 and that the two proposed towers are an acceptable planning outcome.

144 It is a major plus for the proposal that the substituted plans are well resolved, that these plans constitute a significant improvement to the overall design response and that these updated plans are supported by two experienced urban design witnesses in Mr Holdsworth and Mr Czarny.  However this is in the situation where I endorse Mr Czarny’s suggested erosion of the western side of the more western tower, despite Mr Holdsworth considering this change unnecessary.  In terms of the broad nature of the updated design response, I endorse the conclusion of Mr Holdsworth at page 4 of his written report that:

The proposal capitalises on the potential of this unusually large site and demonstrates that a variety of residential options can be achieved in a more intense development without compromising the amenity of the adjacent low-density areas while meeting broader urban consolidation objectives.

145 As per the diagram at the bottom of page 11 of Mr Czarny’s written evidence, I accept that design response is successful in achieving a transition in height from the much less sensitive northern freeway interface down to the more sensitive interfaces with the neighbouring one and two storey existing dwellings to the west and south.

146 I consider any other issues raised at the hearing which I have not dealt with above to be so peripheral as to not require my specific response.

147 Having now dealt with the planning merits, with the role of Blue Cross and with the question of costs, I otherwise confirm that it is acceptable that the proposal be approved as per my orders above, subject to the final version of the permit conditions set out in the Appendix to this decision.  I have inserted some new Condition 1 sub-clauses, mildly modified the landscaping condition and added a new permit condition requirement for the preparation of a Sustainability Management Plan - the lack of same in the draft permit conditions seems a strange oversight.  The case for such a plan is strengthened by Monash’s local policies including Clause 21.13 which deals with ‘Sustainability and Environment’.
	Philip Martin

Member
	
	


Appendix A – Permit Conditions

	Permit Application No
	TPA/45451

	Land
	149 Hansworth Street, Mulgrave


	What the permit allowS

	The permit allows:

· The development of two residential apartment towers (including podium) of 9 and 10 stories in total height and associated landscaping and works and of 30 two or three storey townhouses and associated landscaping and works
in accordance with the endorsed plans.


Conditions

1. Before the development starts, three copies of amended plans drawn to scale and dimensioned, must be submitted to and approved by the Responsible Authority.  When approved the plans will be endorsed and will then form part of the permit.

The plans must be generally in accordance with the plans substituted for the application plans at the VCAT hearing in P2277/2016, but modified to show:

(a) The details of the pedestrian footpath required by condition 3.

(b) A detailed schedule of all materials and finishes including samples, coloured elevations and perspectives.  The facades of the tower buildings must confirm the glass and other reflective materials meet the relevant EPA standard for glare.

(c) The location and design of any required fire services, electricity supply, gas and water meter boxes discreetly located and/or screened to compliment the development.

(d) A complete set of detailed elevation drawings showing all windows, doors, balconies and the like including a garage door at the entrance to the undercroft parking for the mid-site apartment block.

(e) Revision of the western tower to accord with the recommendations made in the evidence of Craig Czarny given in the VCAT hearing in P2277/2016.

(f) Redesign of the entry area to the Land accessed off Hansworth Street at the western end of the site to accord with the recommendations made in the evidence of Craig Czarny given in the VCAT hearing in P2277/2016 (including a revised more sympathetic/transparent fencing treatment on that part of the western boundary alongside Hansworth Street).

(g) A general signage plan, including providing directional signage for the residential entries for the towers.

(h) Full detail of ramp grades designed to provide no greater than a grade of 1 in 4 and a minimum of a 2.0 metre transition between different sections of ramp or floor for changes in grade in excess of 12.5% (summit grade change) or 15% (sas grade change).

(i) The apartment car park circulation ramps redesigned to accommodate simultaneous B99 and B85 vehicle paths in opposing directions along each ramp, in accordance with section 4.2 of the traffic assessment report and the Australian Standard for Off Street Car Parking, AS/NZ 2890.1.

(j) Compliance with the design standards of 52.06-8 for all car parking areas provided on or to the Land.

(k) Details of the bicycle parking in accordance with the design standards (including signage) required by clause 52.34 of the Scheme.

(l) A detailed plan of the access to the southern end of Hansworth Street, including threshold treatment, in accordance with Council’s standards.

(m) All apartment visitor parking spaces shown at the car park entry level and clearly marked.

(n) The proposed three storey townhouses 11-13 modified by the deletion of their third level, including any consequential re-configuration of their ground and first floor levels. 

(o) The proposed townhouses 20, 17, 16 and 10 each modified by deleting the top level bedroom closest to the western boundary.  

(p) A detailed fencing plan (to include suitable changes to that part of the fence on the western boundary alongside Hansworth Street), including elevations and the specification of a graffiti-resistant finish.

(q) The width of the internal access roads fine-tuned to be consistent with the relevant turning circle distances of the intended type of waste collection truck, as per the approved Waste Management Plan required by Condition 9 hereof.

(r) The correct location and details of all existing vehicle entry points where vehicles can currently enter and exit the adjacent Blue Cross aged care facility car park and any associated porte-cochere.

(s) Full details as required by the endorsed Waste Management Plan.

(t) Full details including as to materials as required by the endorsed Acoustic Plan.

(u) Full details as required by the endorsed Wind Assessment Report.

(v) Full details as required by the endorsed Public Lighting Plan.

(w) Full details as required by the endorsed Sustainability Management Plan.

(x) Provision for the removal of drains within the existing easements on the Land and the creation of new drains in accordance with Council’s standards and specifications. 

All to the satisfaction of the responsible authority.

2. The development as shown on the endorsed plans must not be altered without the written consent of the Responsible Authority.

3. Prior to occupation of the development:

(a) A 6.0m wide (minimum width) reserve/pedestrian open space link must be provided through the Land providing for a legible pedestrian link (public access) from Hansworth Street west to Hansworth Street south.   The land within the reserve must be vested to the City of Monash prior to subdivision or occupation of any dwelling within the approved development (whichever occurs first).

(b) The 6.0m wide reserve must accommodate:

(i) a pedestrian footpath generally of a 2.5m width through the Land designed in accordance with Council’s standards and specifications, in particular:

(A) a width of no less than 1.5m;

(B) 125mm concrete paving depth plus 50mm consolidated depth of fine crushed rock bedding;

(C) all concrete paving to be N32 (minimum) strength grade;

(D) maximum crossfall of 1:40 (2.5%);

(E) contraction joints as per Council’s standard (drawing C07);

(F) light broom finish across path;

(G) footpath to generally match existing levels; and

(H) 100mm topsoil and seeded with backfill either side of path.

(ii) pedestrian crossings/priority across internal roadways;

(iii) integrated landscaping elements adjoining the pedestrian path;

(iv) integrated public lighting; and

(v) fencing and retaining wall details.

(a) The reserve/pedestrian open space link must be designed and constructed to the satisfaction of the Council at full cost of the permit holder prior to subdivision or occupation of any dwelling within the permitted development (whichever occurs first).

(b) Prior to the development commencing, detailed engineering plans for civil works within the reserve/pedestrian open space link are required to be submitted to Council for approval. These works are to be designed, constructed and inspected to the satisfaction of Council at the full cost of the permit holder.

4. Prior to the commencement of any works, use and development and for the usage of the land to be changed for a sensitive use (Residential) permitted by this permit for the land:

(a) A preliminary site assessment of the land must be conducted by a suitably qualified professional appointed as an environmental auditor under the Environment Protection Act 1970 at the cost of the permit holder.

(b) A report setting out the findings of the preliminary site assessment, to the satisfaction of the Responsible Authority, must be submitted to the Responsible Authority.

5. If the Responsible Authority, having regard to the preliminary site assessment, considers that further assessment of potential contamination is required:

(a) A certificate of environmental audit must be issued for the land in accordance with Part IXD of the Environment Protection Act 1970; or

(b) An environmental auditor appointed under the Environment Protection Act 1970 must make a Statement in accordance with Part IXD of that Act that the environmental conditions of the land are suitable for the sensitive use.

Three copies of the Certificate of Environmental Audit or the Statement of Environmental Audit and the audit area plan must be submitted to the Responsible Authority.

6. The development and/or use allowed by this permit must strictly comply with the directions and conditions of the Environment Protection Act 1970 and, if one has been prepared, with the conditions on the Certificate or Statement of Environmental Audit.

7. In the event that a Statement has been prepared pursuant to condition 5 of this permit, a Section 173 Agreement under the Planning and Environment Act 1987 must be entered into between the owner of the Land and the Responsible Authority at the full cost of the owner and prior to the occupation of any dwelling on the Land.

8. Prior to the use of the land permitted by this permit, issue of a Certificate of Occupancy under the Building Act 1993 and certification/issue of a statement of compliance under the Subdivision Act 1988 a letter must be submitted to Council prepared by an Environmental Auditor appointed by the Environment Protection Authority under the Environment Protection Act 1970 to verify that the conditions attached to any Statement of Environmental Audit issued for the Land pursuant to this permit have been satisfied.

A copy of the certificate or statement of Environmental Audit issued for the land must be provided to each owner, under a covering letter which draws attention to any conditions or directions on the Certificate or Statement of Environmental Audit.

9. Prior to the commencement of works on the site, the owner shall prepare a Waste Management Plan for the collection and disposal of garbage and recyclables for all uses on the site by private contractor.  The Waste Management Plan shall provide for:

(a) The method of collection of garbage and recyclables for uses;

(b) Designation of methods of collection by private services;

(c) Waste collection via the laneway adjacent to the northern boundary;

(d) Appropriate areas of bin storage on site and areas for bin storage on collection days;

(e) Measures to minimise the impact upon local amenity and on the operation, management and maintenance of car parking areas;

(f) Litter management.

A copy of this plan must be submitted to and approved by the Responsible Authority.  Once approved the Waste Management Plan will be endorsed to form part of the permit.

10. No goods must be stored or left exposed outside the building so as to be visible from any public road or thoroughfare.

11. No bin or receptacle or any form of rubbish or refuse shall be allowed to remain in view of the public and no odour shall be emitted from any receptacle so as to cause offence to persons outside the land. 

12. No equipment, services, architectural features or structures of any kind, including telecommunication facilities, other than those shown on the endorsed plans shall be permitted above the roof level of the building unless otherwise agreed to in writing by the Responsible Authority.

13. A landscape plan prepared by a Landscape Architect or a suitably qualified or experienced landscape designer, drawn to scale and dimensioned must be submitted to and approved by the Responsible Authority prior to the commencement of any works.  The plan must be generally in accordance with the John Patrick plan but modified to show:-

(a) The changes required by condition 1 of this permit.
(b) Full details of all soft and hard landscaping to soften the appearance of the development, including to the podium between the two residential towers.
(c) The landscaping treatment of the podium communal area.

(d) Schedule of all proposed trees, shrubs, creepers and ground cover, which will include the size of all plants (at planting and at maturity), their location, botanical names and the location of all areas to be covered by grass, lawn, mulch or other surface material.  The choice of trees species shall include avoiding particularly tall trees being planted in the existing easement area alongside the Blue Cross aged care facility or in the new podium communal area. 
(e) Provision of appropriate species suited to low water use and low ongoing maintenance.

(f) Detail of growing medium, irrigation and drainage of planter boxes and planting within confined spaces.

(g) The extent of any cut, fill, embankments or retaining walls associated with the landscape treatment of the site.

When approved the plan will be endorsed and will then form part of the permit.

14. Before the occupation of the buildings allowed by this permit, landscaping works as shown on the endorsed plans must be completed to the satisfaction of the Responsible Authority and then maintained to the satisfaction of the Responsible Authority.

15. Before the use and development permitted starts, areas set aside for parked vehicles and access lanes as shown on the endorsed plans must be:

(a) constructed to the satisfaction of the Responsible Authority;

(b) properly formed to such levels that they can be used in accordance with the plans;

(c) surfaced with an all-weather sealcoat to the satisfaction of the Responsible Authority;

(d) drained, maintained and not used for any other purpose to the satisfaction of the Responsible Authority;

(e) line-marked to indicate each car space and all access lanes to the satisfaction of the Responsible Authority.

Parking areas and access lanes must be kept available for these purposes at all times.

16. The layout of the development shall generally follow the Design Standards for car parking set out in Clause 52.06-8 of the Monash Planning Scheme.

17. The development must be provided with a corner splay or area at least 50% clear of visual obstruction (or with a height of less than 1.2m) extending at least 2.0 metre long x 2.5 metres deep ( within the property) on both sides of each vehicle crossing to provide a clear view of pedestrian on the footpath of the frontage road.

18. Car parking within the development must be allocated as follows:

(a) Provision of no less than 1 car space to each one or two bedroom dwelling.

(b) Provision of no less than 2 car spaces to each three or more bedroom dwelling.

(c) Provision of residential visitor car parking within common property.

Any future subdivision of the development must provide for car parking in accordance with the above-mentioned requirement on Title to the satisfaction of the Responsible Authority.

19. Stormwater discharge is to be detained on site to the predevelopment level of peak stormwater discharge.  Approval of any detention system is required by the City of Monash prior to works commencing.  

20. Before the development starts, a site layout plan drawn to scale and dimensioned must be approved by the Responsible Authority.

The plans must show a drainage scheme providing for the collection of stormwater within the site and for the conveying of the stormwater to the nominated point of discharge.  

21. All on-site stormwater is to be collected from hard surface areas and must not be allowed to flow uncontrolled into adjoining properties.  The on-site drainage system must prevent discharge from driveways onto the footpath.  Such a system may include either:-

(a) trench grates (150mm minimum width) located within the property; and/or 

(b) shaping the driveway so that water is collected in a grated pit on the property; and/or

(c) another Council approved equivalent.

22. Bicycle parking facilities shall generally follow the design and signage requirements set out in Clause 52.34 of the Monash Planning Scheme.

23. Before the development starts, a construction management plan must be prepared and submitted to the Responsible Authority for approval.  The plan must be to the satisfaction of the Responsible Authority.  Once approved, the plan must be implemented to the satisfaction of the Responsible Authority.  The plan must address the following issues:

(a) measures to control noise, dust and water runoff;

(b) prevention of silt or other pollutants from entering into the Council’s underground drainage system or road network;

(c) the location of where building materials are to be kept during construction;

(d) the location of site services and constructions sheds;

(e) site security;

(f) maintenance of safe movements of vehicles to and from the site during the construction phase;

(g) the provision of car parking for vehicles associated with construction of the development;

(h) wash down areas for trucks and vehicles associated with construction activities;

(i) cleaning and maintaining surrounding road surfaces;

(j) a requirement that construction works must only be carried out during the following hours:

(i) Monday to Friday (inclusive) – 7.00am to 6.00pm;

(ii) Saturday – 9.00am to 1.00pm;

(iii) Saturday – 1.00pm to 5.00pm (only activities associated with the erection of buildings.  This does not include excavation or the use of heavy machinery.)

Wind Assessment report

24. Before the plans are endorsed, a Wind Assessment Report to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority.  When approved, the amended Wind Assessment Report will be endorsed and will form part of this permit.  The amended Wind Assessment Report must:

(a) reflect the plans to be submitted under condition 1 of this permit; 

(b) include wind tunnel modelling to verify the conclusions in the assessment;

(c) details of the type, size and density of foliage of trees used to mitigate wind impacts; and

(d) confirm that the balcony areas provided to dwellings will fulfil the sitting criteria.

25. The provisions, recommendations and requirements of the endorsed Wind Assessment Report must be implemented and complied with to the satisfaction of the Responsible Authority.

Acoustic report

26. Before the plans are endorsed, an amended Acoustic Report to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority.  When approved, the amended Acoustic Report will be endorsed and will form part of this permit.  The amended Acoustic Report must be generally in accordance with the Acoustic Report prepared during the application phase of the permit but modified to: 

(a) reflect the plans to be submitted under condition 1 of this permit;

(b) recommend all measures necessary to protect all dwelling occupants and nearby occupants from noise generated from the mechanical plant equipment and ventilation mechanisms installed or constructed as part of the development (including the lift, residential air conditioner units and commercial plant and equipment); 

(c) recommend all measures necessary to protect all dwelling occupants within the development from noise associated with the Monash Freeway and which achieves a noise level of 63dB(A) L10 (18 hour) or less, as measured 1 metre out from the façade of all dwellings for a period of at least 10 years after occupation of the permitted development to the satisfaction of VicRoads;  

(d) detail any required changes to, or describe the further details required to be made to the plans to be submitted under condition 1 of this permit to limit the noise impacts in accordance with relevant guidelines or acoustic requirements;  and

(e) describes by means of architectural drawings and engineering specifications how a design life of 40 years will be achieved to the satisfaction of VicRoads,

to the satisfaction of the Responsible Authority. 

27. The provisions, recommendations and requirements of the endorsed Acoustic Report must be implemented and complied with to the satisfaction of the Responsible Authority.

28. On the completion of any works required by the endorsed acoustic report and before the residential use commences of any stage of the of the development, an updated acoustic report prepared by a suitably qualified acoustic consultant to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority demonstrating that the required level of noise attenuation has been achieved.  The report must:

(a) confirm compliance with relevant conditions of the permit; and 

(b) provide measurement data taken from inside the dwellings of the development demonstrating compliance with relevant guidelines or acoustic requirements.

The recommendations and any works contained in the approved acoustic report must be implemented and completed and where there are recommendations of an ongoing nature must be maintained all to the satisfaction of the Responsible Authority.  
Public lighting plan

29. Prior to the commencement of the development, a public lighting plan must be submitted to and approved by the Responsible Authority.  When approved, the public lighting plan will be endorsed and will form part of this permit.  The public lighting plan must:

(a) confirm that all primary pedestrian access to the Land and within the development will be lit by public lighting installations at least to lighting level P4 as specified in the Australian Standard AS 1125.3.1:2005 Lighting for roads and public spaces - Pedestrian area (Category P) lighting - Performance and design requirements;

(b) confirm that any new poles and luminaries required for the development will be sourced from the relevant power authority’s standard energy efficient luminaires list and comply with that power authority’s technical requirements;

(c) confirm that light spillage into the windows of any existing and proposed residences will be avoided or minimised and must comply with the requirements of Australian Standard AS 4282 – 1997 Control of the obtrusive effects of outdoor lighting; 

(d) confirm that the locations of any new light poles will not obstruct vehicular access into private property;

(e) include a commitment that the permit holder will ensure (by contacting relevant power authority) that the existing or proposed power supply conforms to “No Go Zone” requirements from the relevant power authority;   and

(f) confirm the supply/installation of any additional/upgraded lighting, electrical hardware and poles will be funded by the permit holder.

30. The provisions, recommendations and requirements of the endorsed public lighting plan must be implemented and complied with to the satisfaction of the Responsible Authority. 

31. Prior to the occupation of any dwelling, a fire and emergency management plan must be prepared and submitted to the Responsible Authority for approval.  Once approved, the fire and emergency management plan will be endorsed.  The fire and emergency management plan must include:

(a) Emergency egress from all areas of the Land below ground level.

(b) Details required by the relevant fire authority.

to the satisfaction of the Responsible Authority.

32. The provisions of the endorsed fire and emergency management plan must be implemented and complied with to the satisfaction of the Responsible Authority.

Sustainable Management Plan 

33. Concurrent with the endorsement of any plans, a Sustainable Management Plan (SMP) must be submitted to and approved by the Responsible Authority. Upon approval the SMP will be endorsed as part of the planning permit and the development must incorporate the sustainable design initiatives outlined in the SMP to the satisfaction of the Responsible Authority.  The report must include, but is not limited to, the following:

a Demonstration of how ‘best practice’ sustainability measures have been addressed, having regard to the relevant aspects of Clause 21.13 of the Planning Scheme.

b Identify relevant statutory obligations, strategic or other documented sustainability targets or performance standards.
c Document the means by which the appropriate target or performance is to be achieved.

d Identify responsibilities and a schedule for implementation, and ongoing management, maintenance and monitoring.
e Demonstrate that the design elements, technologies and operational practices that comprise the SMP can be maintained over time. 

f Any relevant requirements of the Condition 1 sub-clauses hereof.
All works must be undertaken in accordance with the endorsed Sustainability Management Plan to the satisfaction of the Responsible Authority. No alterations to the endorsed Sustainable Management Plan may occur without written consent of the Responsible Authority and (to the extent material and necessary) any relevant flow-on changes to the design response must be also incorporated into the endorsed architectural plans.
34.
Prior to the occupation any of the dwellings approved under this permit, a report from the author of the endorsed Sustainable Management Plan (or similarly qualified person or company) must be submitted to the Responsible Authority. The report must be to the satisfaction of the Responsible Authority and must confirm that (in relation to those relevant completed dwellings ready for occupation) all measures specified in the Sustainable Management Plan have been implemented in accordance with the approved plan.
Expiry of permit:

35.
In accordance with section 68 of the Planning and Environment Act 1987, this permit will expire if one of the following circumstances applies:

· The development is not started before 2 years from the date of issue.

· The development is not completed before 6 years from the date of issue.

In accordance with section 69 of the Planning and Environment Act 1987, the responsible authority may extend the periods referred to if a request is made in writing before the permit expires, or within three months afterwards.
– End of conditions –
� 	I have considered the submissions of all the parties that appeared, all the written and oral evidence, all the exhibits tendered by the parties, and all the statements of grounds filed. I do not recite or refer to all of the contents of those documents in these reasons. 


� 	I understand this acoustic wall is about 4 metres high.


� 	Recognising that Council would be taking on the public liability for this strip of land.


� 	With Mr Ng’s written submission helpfully on this issue quoting the previous decision of Doukas v City of Kingston 26 VPR 133 where the Tribunal stated that “As the tribunal observed in SMA  Projects v Port Phillip City Council  (1999) VCAT 1312, policy can never be more than a guideline and should not be applied as if it is a mandatory limitation on the exercise of discretion provided for by the scheme.  Further, policy must be considered in a framework which includes all the policies relevant to the proposal”.


� 	See paragraph 66 of the Council written submission.


� 	Noting that occasionally a would-be party never pays their lodging fee and never becomes a formal ‘party’.


� 	As opposed to say a planning enforcement hearing or a ‘cancellation of permit’ proceeding.
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