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	responsible authority
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	17 June 2020
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	1 July 2020

	CITATION
	Bukva v Monash CC [2020] VCAT 721



Order
In application P1921/2019 the decision of the responsible authority is set aside.
In planning permit application TP/49991 a permit is granted and directed to be issued for the land at 117 Hansworth Street, Mulgrave in accordance with the endorsed plans and on the conditions set out in appendix A to this order. The permit allows:
Construction of two dwellings (with basement garages) in side by side configuration
No orders as to costs


	Megan Carew
Member
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	Description of proposal
	It is proposed to demolish the existing dwelling and to construct two double storey dwellings in a side-by- side arrangement. Each dwelling is provided with basement garage for two car spaces.


	Nature of proceeding
	Application under section 77 of the Planning and Environment Act 1987 – to review the decision to refuse to grant a permit.

	Planning scheme
	Monash Planning Scheme

	Zone and overlays
	General Residential Zone- Schedule 3

	Permit requirements
	Clause 32.08-6 To construct two or more dwellings on a lot.

	Relevant scheme policies and provisions
	Clauses 10, 11, 15, 16, 18, 21, 22.01, 22.04, 22.05, 22.13, 32.08, 52.06, 53.18, 55, 65 and 72.

	Land description
	The review site is located on the north side of Hansworth Street. It is irregular in shape with a frontage of 25.95m and an overall site area of 779.57m2. It is occupied by a single storey dwelling. 

The area is predominantly residential in nature with a curvilinear subdivision pattern and undulating topography. Houses on the opposite side of the street sit higher than the street, with the review site being lower.  Dwellings are a mix of single and double storey.


	Tribunal inspection
	I inspected the site and its environs following the hearing.




[image: ]Reasons[footnoteRef:1] [1:  	The submissions and evidence of the parties, any supporting exhibits and any statements of grounds filed have all been considered in the determination of the proceeding. In accordance with the practice of the Tribunal, not all of this material will be cited or referred to in these reasons. ] 

What is this proceeding about?
[bookmark: Heading93]The permit applicant seeks a review of Council’s decision to refuse a permit to construct two double storey dwellings on the land in a side-by- side configuration. Each dwelling will have a basement garage for two cars. The permit applicant says the proposal is an acceptable design response, will sit comfortably within this street and will respect the amenity of the adjoining properties.
Council considered that the proposal would not respect the preferred neighbourhood character of the area and would impact on the amenity of adjoining properties. The application was refused on three grounds: 
1. 	The proposal is inconsistent with the State Planning Policy Framework of the Monash Planning Scheme in particular Clause 15.01-2s (Building Design) and Clause 15.01-5s (Neighbourhood Character) 
2. 	The proposal is inconsistent with the local planning policy framework of the Monash planning scheme particularity Clause 21.04 (Residential development), Clause 22.01 (Residential Development and Character) and Clause 22.05 Tree Conservation Policy 
3. 	The proposal does not adequately satisfy the objectives and design standards of Clause 55 of the Monash Planning Scheme with regard to neighbourhood character, building massing and landscaping. 
In accordance with Section 100(2) of the Victorian Civil and Administrative Tribunal Act 1998, parties agreed to the hearing being conducted ‘on the papers’. A timetable for the circulation of written submissions and replies was provided to parties and those steps were complied with prior to me assessing the documentation and determining the application for review. 
I must decide if a permit should be granted and if so, what conditions should apply. Having considered the submissions and material before me and with regard to the applicable policies and provisions of the Monash Planning Scheme, I have determined to set aside the decision of the Responsible Authority and grant a permit. My reasons follow.
WHAT ARE MY FINDINGS?
[bookmark: Heading102]There was no dispute between the parties that the site was suitable for medium density development. Council submitted that:
The Council acknowledges that the direction given by State and Local Planning Policy aim to provide medium density development close to [image: ]employment and activity centres however the critical issue for the Council with this application is what is proposed does not adequately responds to its site and context[footnoteRef:2]. [2:  	Council’s written submission] 

I find that both State and local planning policy and the provisions of the General Residential Zone supports this area as suitable for medium density housing subject to an acceptable design response to the preferred neighbourhood character and amenity.
Neighbourhood character
Council described the neighbourhood character of this area in its submission as:
The built form pattern of development in the neighbourhood is typically squat single storey dwellings with well landscaped front yards which merge into the naturestrip and create a sense of space within the street.
While the current dwelling on the land and its immediate context to the east and west fits this description (refer to Figure 1), the broader area has a very wide range of dwelling styles and typologies. Topography is relevant with high and low sides of streets. 
Figure 1: Review site (Source: Applicant’s submission)

[image: ]

Directly opposite the review site are large double storey dwellings on the high side (refer to Figure 2) with similar development seen throughout the precinct. New infill development is occurring and there are also examples [image: ]of medium density developments both in a tandem and side-by-side arrangement (see for example 89 Tiverton Drive).
There is a mix of landscaping within the immediate area, although many gardens are mature. The character is in part derived from the spacious curvilinear subdivision pattern, pocket parks, the presence of nature strips and mature paperbark trees. There is also a sense of being in the shadow of the freeway and there are dominant overhead powerlines.

Figure 2 Opposite the review site (Photo Tribunal’s own)

[image: ]

The scheme sets out a preferred character for this area at Clause 22.01which includes the review site within the Garden City Suburbs (Northern) neighbourhood area. The policy includes that:
Although there will be changes to some of the houses within this area, including the development of well-designed and sensitive unit development and, on suitable sites, some apartment development, these will take place within a pleasant leafy framework of well-vegetated front and rear gardens and large canopy trees.
The objectives to see a garden city character is expressed in the General Residential Zone- Schedule 3. Neighbourhood character objectives, relevant to the application, contained within the schedule to the zone are:
To support new development that contributes to the preferred garden city character through well landscaped and spacious gardens that include canopy trees. 
[image: ]To promote the preferred garden city character by minimising hard paving throughout the site by limiting the length and width of accessways and limiting paving within open space areas. 
To support new development that minimises building mass and visual bulk in the streetscape through generous front and side setbacks, landscaping in the front setback and breaks and recesses in the built form. 
To support new development that locates garages and carports behind the front walls of buildings.
The schedule to the zone includes variations to the standards of Clause 55 with respect to minimum street setback, site coverage, permeability, landscaping, side and rear setbacks, private open space and front fence height.
Council submits that the two dwellings will be dominant in the streetscape due to the proposed basement garages and will limit opportunities for landscaping within the frontage consistent with the preferred neighbourhood character. 
The permit applicant submits that the built form is acceptable, that there is sufficient space in the front setback for landscaping and that the lot is of a width that can accommodate the two crossovers and driveways. The permit applicant relied on a draft landscape plan prepared by Land Concept dated 5 December 2019 (Figure 3). The landscape plan shows the provision of six canopy trees throughout the site, with four within the front setback.
Figure 3 Landscape Concept Plan 
[image: ]

[image: ]From a streetscape perspective, I find that the two dwellings are well articulated with pitched roof forms reflective of traditional housing forms. They have generous side setbacks. Each elevation is reasonably articulated and there is sufficient distinction between the ground and first floors. The side-by-side arrangement on this wide block provides for the protection of backyard space which is north facing.
The planning scheme has clear policies that are directed to encouraging the retention of front garden areas and the nature strips. However, the policy needs to be applied to the specific site context. This site has a very wide frontage that is also slightly curved. The existing 4.7m wide crossover will be reduced in width and a second cross over introduced and comfortably complies with Standard B14 of Clause 55. I consider that the site is of sufficient width to accommodate two crossovers and note that there will be no impact on the street trees which assist the character of this area.
The use of double basement garages is also acceptable in the context of the built form present in this area where garages are often clearly seen and dominant. The garages are well setback (over 9m) and will be below street level. The garage setback is well behind the front wall of the dwellings above (minimum 7.6m) as sought in the neighbourhood character objectives of the zone. The curve of the street will also affect the visibility of the ramps.
The front setback provides sufficient room for landscaping as shown in the draft landscape plan so that the development will contribute to the future garden city character of the area. I have included a permit condition that there be no dividing fence between the front dwellings to provide a cohesive central landscape area. I note that no front fencing is proposed which will assist the presence of the landscaping in the public realm.
Amenity 
Council did not identify any significant impacts on the amenity of the adjoining properties. As set out above, the side setbacks are generous, and the dwellings articulated to minimise visual bulk. The rear setback provides for a backyard interface.
Daylight and overshadowing comply with the standards of Clause 55 and overlooking is addressed. 
CAR PARKING AND TRAFFIC
[bookmark: Heading136]There was no evidence before me that the traffic generated by this development cannot be accommodated within the surrounding road network.
The proposal provides the required car parking spaces in accordance with Clause 52.06 of the planning scheme and as such the quantum of car parking is not before me. The planning scheme does not require visitor car [image: ]parking for developments of this scale and visitor parking can be accommodated on street.
Council’s traffic engineer did not object to the proposal subject to conditions relating to the provision of corner splays, crossing widths, redundant crossing and new crossing requirements. The engineers noted that a minimum 5.2m wide garage opening would be required which is included in the permit conditions.
WHAT CONDITIONS ARE APPROPRIATE?
[bookmark: Heading140]In determining the conditions of permit, I have had regard to the draft conditions discussed at the hearing and the submissions of the parties as well as the matters arising from my reasons above
Conclusion
For the reasons given above, the decision of the responsible authority is varied. A permit is granted subject to conditions.
COSTS APPLICATIOn
This proceeding was originally set down to be heard on 12 March 2020 but was adjourned as the Council did not attend the hearing. An application for costs was made and costs were reserved at that time. The Tribunal in its orders dated 13 March 2020, providing the following remarks:
1	This matter is a review by the applicants Mile & Marija Bukva, under s77 of the Planning and Environment Act 1987, to review the Monash City Council’s (the council) decision to issue a Notice of Refusal to Grant a Permit for the construction of two dwellings with basement garages on a lot at 117 Hansworth Street Mulgrave (the review site).
2	This hearing was scheduled before me on the morning of 12 March 2020.  The applicants are represented by Mr Tim Radisich from Associated Town Planning Consultants, who appeared on behalf of the applicants.  The council did not appear.  
3	The Tribunal contacted the council by phone during the morning of the hearing to confirm if the council was attending.  Initially, the council advised it was attending and had made arrangements for it to be represented.  However, no attendance was forthcoming by the council representative during the morning.  Upon further phone calls from the Tribunal, the council confirmed it was no longer able to attend the hearing as scheduled.  Indicating an administrative problem had occurred at the council in recording the correct details of the hearing date and time. 
4	As this is a review of the council’s decision to refuse a permit for the proposed development, I have adjourned the hearing to ensure both parties can make their submissions on the merits of [image: ]this matter.  The hearing has now been re-scheduled for 27 April 2020 (orders 2-5).  I have set down this level of detail and background in the event this matter is not able to be heard before me on the adjourned date and is heard by another VCAT Member.
5	The applicant also flagged the issue of costs in relation to the adjournment of this hearing.  Given the circumstances I have summarised above, I consider it is appropriate to reserve costs to provide an opportunity for the applicants, should they so wish, to make submissions on this matter.  This would also enable the council to make its submissions in response if the issue of costs is pursued by the applicant.  As set out in order 8 above, submissions from the parties on this matter are specifically confined to the adjournment of this proceeding on 12 March 2020. 
[bookmark: Heading64]The applicant submits that they were disadvantaged by the non-attendance of the Council resulting in the adjournment and seeks the hearing fee ($362.90) and the cost of attendance by the permit applicant’s town planner ($900 plus GST). Land Concept dated 5 December 2019. 
[bookmark: Heading74]Council says that it is not appropriate to award costs in this proceeding, but made the following submissions by email dated 27 May 2020:
In relation to the application for costs the Council acknowledges that an administrative error was made in the Councils allocating of representatives for the hearing listed for the 12th March 2020. By way of explanation this arose from the original VCAT order (dated 7th October 2019) listing the hearing for a half day hearing on the afternoon of the 12th March 2020, as the Council representative was already due to appear at a separate matter listed for the morning of the 12th March it was planned for the same Council representative to stay and present at P1921/2019 in the afternoon.
The Council acknowledge that the change of listing from PM to AM in the subject matter was missed in the Council processes and sincerely apologises to all parties.
In regard to the amount sought by the applicant the Council feels this is excessive given that the total amount of $1352.90 appears to be based on the applicants advocates appearance for the full hearing. The Council understands from the VCAT order that the hearing was adjourned following two phone calls to the Council office and therefore it would be reasonable if costs were to be awarded they should be based on the amount of the time from which the hearing was due to start until the subsequent phone calls and decision of the member to adjourn the proceedings.
Section 109(1) of the Act provides that “subject to this Division”, each party is to bear their own costs of the proceeding. Sections 109(2) and (3) of the Act provide that the Tribunal may make an order that a party pay all or a specified part of the costs of another party in a proceeding if it is satisfied [image: ]that it is fair to do so. I therefore approach this application on the following basis:
The prima facie rule is that each party should bear their own costs of the proceeding.
The Tribunal may make an order awarding costs, only if it is satisfied that it is fair to do so and this finding is essential to making an order.
In determining whether it is “fair to do so”, the Tribunal must have regard to the matters stated in Section 109(3).
Having regard to Section 109(3) of the Victorian Civil and Administrative Tribunal Act 1998, I find that, while the course that this hearing took was not simple, I cannot conclude that it would be fair to make an award of costs. It is not unusual for matters to arise in a hearing that give rise to an adjournment. I am not persuaded that the non-attendance of the Council was deliberate or vexatious. In this proceeding, the prima facie rule that each party should bear their own costs is appropriate and applicable.
	





	Megan Carew
Member
	
	





[image: ]Appendix A – Permit Conditions

	Permit Application No
	TPA49991

	Land
	117 Hansworth Street
MULGRAVE VIC 3170



	What the permit allowS

	In accordance with the endorsed plans:
Construction of two dwellings (with basement garages) in side by side configuration



Conditions
Amended Plans
Before the development starts, plans drawn to scale and dimensioned must be submitted to and approved by the Responsible Authority.  When approved, the plans will be endorsed and will then form part of the permit. The plans must be generally in accordance with the plans submitted with the application Revision A dated December 2019, prepared by Kostic & Associates Pty ltd Architects, but modified to show:
a) The location and design of any proposed electricity supply meter boxes.  The electricity supply meter boxes must be located at a distance from the street which is at or behind the setback alignment of buildings on the site or in compliance with Council’s “Guide to Electricity Supply Meter Boxes in Monash”.
b) The development must be provided with a corner splay or area at least 50% clear of visual obstruction (or with a height of less than 1.2m) extending at least 2.0 metres long x 2.5 metres deep (within the property) on both sides of each vehicle crossing to provide a clear view of pedestrians on the footpath of the frontage road.
c) Garage openings must be a minimum 5.2m wide.
d) No dividing fence between the two dwellings within the front setback.
No Alterations
The development as shown on the endorsed plans must not be altered without the prior written consent of the Responsible Authority.
[image: ]Common Boundary Fences
All common boundary fences are to be a minimum of 1.8 metres above the finished ground level to the satisfaction of the Responsible Authority.  The fence heights must be measured above the highest point on the subject or adjoining site, within 3 metres of the fence line.
Landscaping
Before the commencement of buildings and works, a landscape plan prepared by a Landscape Architect or a suitably qualified or experienced landscape designer, drawn to scale and dimensioned must be submitted to and approved by the Responsible Authority prior to the commencement of any works.  The plan must show the proposed landscape treatment of the site including:-
a) the location of all existing trees and other vegetation to be retained on site;
b) provision of 6 canopy trees with spreading crowns located throughout the site including the major open space areas of the development; A canopy tree should reach a mature height at least equal to the maximum building height of the new development. 
c) planting to soften the appearance of hard surface areas such as driveways and other paved areas including a mixture of vegetation including indigenous species, Vegetation in the front, side and rear setbacks; and Vegetation on both sides of accessways;
d) a schedule of all proposed trees, shrubs and ground cover, which will include the size of all plants (at planting and at maturity), their location, botanical names and the location of all areas to be covered by grass, lawn, mulch or other surface material;
e) the location and details of all fencing;
f) the extent of any cut, fill, embankments or retaining walls associated with the landscape treatment of the site; and
g) details of all proposed hard surface materials including pathways, patio or decked areas.

When approved the plan will be endorsed and will then form part of the permit.
Tree Protection
Prior to the commencement of any works that are permitted by this permit, all trees that are to be retained, or are located within or adjacent to any works area, shall be marked and provided with a protective barricade and verified by an authorised officer of the Responsible Authority.
[image: ]No building material, demolition material or earthworks shall be stored or stockpiled under the canopy line of any tree to be retained during the construction period of the development hereby permitted.
Landscaping Prior to Occupation
Before the occupation of the buildings allowed by this permit, landscaping works as shown on the endorsed plans must be completed to the satisfaction of the Responsible Authority and then maintained to the satisfaction of the Responsible Authority.
Drainage
Before the development starts, a site layout plan drawn to scale and dimensioned must be approved by the Responsible Authority.
The plans must show a drainage scheme providing for the collection of stormwater within the site and for the conveying of the stormwater to the nominated point of discharge.
The nominated point of stormwater connection for the site is to the north-west corner of the property where the entire site's stormwater must be collected and free drained via a pipe to the rear easement to be constructed to Council standards.  .  (A new pit is to be constructed if a pit does not exist or is not a standard Council pit).
If the point of discharge cannot be located, then notify Council’s Engineering Division immediately.

All on-site stormwater is to be collected from hard surface areas and must not be allowed to flow uncontrolled into adjoining properties.  The on-site drainage system must prevent discharge from driveways onto the footpath.  Such a system may include either:
1. trench grates (150mm minimum internal width) located within the property; and/or
1. shaping the driveway so that water is collected in a grated pit on the property: and/or
1. another Council approved equivalent.

Stormwater discharge is to be detained on site to the predevelopment level of peak stormwater discharge.  Approval of any detention system is required by the Responsible Authority, prior to works commencing.

Note:	A drainage contribution may be accepted in lieu of the installation of the detention system to the satisfaction of Council’s Engineering Division.

An on site detention system for storm events up to the 1% AEP event to be retained on site for the basement carpark. The detention system for the [image: ]basement is to be separated from the detention system for the property, which is to be at ground level and discharge by gravity

A Licensed Surveyor or Civil Engineer (who is a Registered Building Practitioner) must certify that the stormwater detention system including all levels, pits, pipes and storage volumes is constructed in accordance with the approved plans.  The certifier's registration number must be included on the certificate.
Vehicle Crossovers
All new vehicle crossings must be a minimum of 3.0 metres in width and constructed in accordance with Council standards.
The existing redundant crossing is to be removed and replaced with kerb and chanel to the Council standard.
The development must be provided with a corner splay or area at least 50% clear of visual obstruction (or with a height of less than 1.2m) extending at least 2.0 metres long x 2.5 metres deep ( within the property) on both sides of each vehicle crossing to provide a clear view of pedestrian on the footpath of the frontage road.
Any works within the road reserve must ensure the footpath and naturestrip are to be reinstated to Council standards.
Urban Design
The walls on the boundary of adjoining properties shall be cleaned and finished in a manner to the satisfaction of the Responsible Authority.
Completion of Buildings and Works
Once the development has started it must be continued and completed to the satisfaction of the Responsible Authority.
Permit Expiry 
This permit will expire if one of the following circumstances applies:
(a) The development is not started within two years of the issued date of this permit.
(b) The development is not completed within four years of the issued date of this permit.
In accordance with Section 69 of the Planning and Environment Act 1987, an application may be submitted to the Responsible Authority for an extension of the periods referred to in this condition.
– End of conditions –
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