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7-9 NICHOLSON COURT, CLAYTON
CONSTRUCTION OF A FIVE STOREY APARTMENT BUILDING WITHIN A SPECIAL
BUILDING OVERLAY

(TPA/53913)

Responsible Director:  Peter Panagakos

RECOMMENDATION
That Council note:

1. On 9 November 2022, the Director City Development, having first notified
Councillors in writing on the 7 November 2022, authorised his delegate to issue
a Notice of Decision to Refuse to Grant a Permit at 7-9 Nicholson Court, Clayton
for the construction of a five storey apartment building within a Special Building
Overlay.

2.  The decision of the Director City Development was exercised under Council’s
Instrument of Delegation which states: Any application where officers consider
that a failure to determine an appeal to the Victorian Civil and Administrative
Tribunal (VCAT) is likely and/or imminent may be refused by the Director City
Development (or their delegates). The Director City Development will advise
councillors when this is proposed

3.  The application was refused on the following grounds:

1. The proposal is inconsistent with the objectives of Clause 21.04
Residential Development, Clause 22.01 Residential Development and
Character Policy and Clause 58 of the Monash Planning Scheme regarding
building height and scale, neighbourhood character, landscaping, private
open space, front fencing and design detail.

2.  The proposal fails to provide for sufficient landscaping opportunities to
allow the building to sit in an open garden setting in accordance with the
Residential Growth Zone, Schedule 3, Clause 21.04 and 22.01 provisions
of the Monash Planning Scheme.

3. The proposal will result in unreasonable bulk impacts to adjoining
properties to the north, west and south.

4.  The front fence and provision of site services do not allow for an open
front garden to soften the presentation to the streetscape.

5. The proposal will result in a poor level of internal amenity for future
residents.

6. The proposal does not provide for effective waste management to cater
for the scale of the development.
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7.  Thedesign fails to provide for adequate integrated water and storm water
management strategies and does not satisfy the objectives of Clause
22.04 of the Monash Planning Scheme.

8.  The proposal is not site responsive and an overdevelopment of the site.

INTRODUCTION

The purpose of this report is to advise Council that Planning Application TPA/53913,
which proposes to construct a five storey apartment building at 7- 9 Nicholson Court
Clayton, was refused under delegation on 9 November 2022.

BACKGROUND

The application would ordinarily be required to go to a Council meeting for a decision
as the cost of development exceeds $3.5 million (cost of development $9 million). As
such, the planning application was scheduled to be brought to the 29 November 2022
Council meeting.

The applicant was advised that Council officers were not supportive of the proposed
development and that a report was being prepared for the November Council meeting
with a recommendation for a refusal. Officers had provided the applicant many
opportunities to address the concerns throughout the planning application process,
however this has not been achieved.

The applicant indicated to the planning officer that as the 60 day statutory period had
ended on 29 October 2022 and before the Council meeting, that they intended to lodge
an application to VCAT for a Failure to Determine the application.

Understanding this, Councillors were notified on 7 November 2022 from the Director
City Development that it was intended to refuse the application, to avoid the failure
appeal and that we were making this decision under the following section of the
instrument of delegation:

e Any application where officers consider that a failure to determine an appeal
to the Victorian Civil and Administrative Tribunal (VCAT) is likely and/or
imminent may be refused by the Director City Development (or their delegates).
The Director City Development will advise councillors when this is proposed.

The notification flagged officers intention to utilise the delegation to refuse the
application, given a failure appeal was imminent.

Subsequently, the application was refused on 9 November 2022.
Following the receipt of Council’s refusal notice, the applicant has lodged an appeal

against Councils Notice of Decision to Refuse to Grant a Planning Permit at the Victorian
Civil and Administrative Tribunal (VCAT).
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DISCUSSION

The application proposes the development of a five-storey apartment building for 32
dwellings and basement car park.

The Subject Site is located on the western side of Nicholson Court at the terminus of the
road, approximately 100 metres west of Clayton Road, Clayton. Nicholson Court is small
local road with a length of approximately 120 metres from Haughton Road which
terminates with a cul — de sac, with the court bowl adjacent to the subject site. There
are four allotments with a frontage along the eastern side and five allotments along the
western side of the street. The site is presently surrounded by modest residential
development, ranging in height from single to three storeys.

The subject land is located within the Clayton Major Activity Centre, in a location
designated for residential growth.

Key issues considered by Council officers included:

° The proposed building height, scale and bulk is considered to be excessive and not
site responsive within a court location.

° The proposal raises concerns with impact to adjoining properties and fails to
provide adequate landscaping.

° The design of the proposal fails to achieve an acceptable urban design outcome.

° The proposal fails to comply with the Design Standards in Clause 58 resulting in
poor internal amenity outcome and poor integration with the street.

The applicant has been unwilling to make any significant changes to the proposal in
response to Council’s concerns. It is also noted that the public notification of the
proposal generated a total of four (4) objections.

The proposal is considered inconsistent with the relevant state, local and regional
provisions of the Monash Planning Scheme and is not supported by Council officers.

CONCLUSION

Planning application TPA/53913 was refused under delegation as officers had been
made aware that a failure to determine an appeal to the Victorian Civil and
Administrative Tribunal (VCAT) was likely and imminent. Utilising this part of the
instrument of delegation allowed officers to make a decision and avoid a failure appeal.
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LIST OF ATTACHMENTS:
Attachment 1 — Proposed Development Plans.

Attachment 2 — Notice of Decision to Refuse to Grant a Permit
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Attachment 1: 7-9 Nicholson Court, Clayton
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Attachment 2: 7-9 Nicholson Court, Clayton

Section 65(1) and 66(4) Reg 28

Form 7
NOTICE OF DECISION Application No.: TPA/53913
TO REFUSE TO GRANT Planning Scheme: Monash Planning Scheme
A PERMIT

Responsible authority: Monash City Council

ADDRESS OF THE LAND

7-9 Nicholson Court CLAYTON

WHAT HAS BEEN REFUSED?

The construction of a five storey apartment building within a Special Building Overlay

GROUNDS OF REFUSAL:

1. The proposal is inconsistent with the objectives of Clause 21.04 Residential
Development, Clause 22.01 Residential Development and Character Policy and Clause
58 of the Monash Planning Scheme regarding building height and scale,
neighbourhood character, landscaping, private open space, front fencing and design
detail.

2.  The proposal fails to provide for sufficient landscaping opportunities to allow the
building to sit in an open garden setting in accordance with the Residential Growth

Zone, Schedule 3, Clause 21.04 and 22.01 provisions of the Monash Planning Scheme.

3.  The proposal will result in unreasonable bulk impacts to adjoining properties to the
north, west and south.

4.  The front fence and provision of site services do not allow for an open front garden to
soften the presentation to the streetscape.

5.  The proposal will result in a poor level of internal amenity for future residents.

6. The proposal does not provide for effective waste management to cater for the scale
of the development.

7. The design fails to provide for adequate integrated water and storm water
management strategies and does not satisfy the objectives of Clause 22.04 of the

Monash Planning Scheme.

8. The proposal is not site responsive and an overdevelopment of the site.

Page 1 of 2

Date issued: Signature for the
9 November 2022 Responsible Authority: % Mowee [otoe o,



IMPORTANT INFORMATION ABOUT THIS NOTICE
| WHAT HAS BEEN DECIDED?
e The responsible authority has decided to refuse to grant a permit.
Note: This is not a refusal under Division 5 of Part 4 of the Planning and Environment Act
1987).
e This notice sets out the grounds on which the application has been refused.
e The grounds on which the application has been refused are those of the responsible
authority unless otherwise stated.
| WHAT ABOUT REVIEWS?

For the applicant-
e The person who applied for the permit may apply for a review of the refusal.
e The application for review must be lodged within 60 days of the giving of this notice.
e An application for review is lodged with the Victorian Civil and Administrative Tribunal.

e An application for review must be made on the relevant form which can be obtained from
the Victorian Civil and Administrative Tribunal and be accompanied by the applicable fee.

e An application for review must state the grounds upon which it is based.

e A copy of an application for review must be served on the responsible authority, each other
party and each other person entitled to notice of the application for review under the
Planning and Environment Act 1987 and the Victorian Civil and Administrative Tribunal Act
1998 within 7 days after lodging the application with the Victorian Civil and Administrative
Tribunal.

e Details about applications for review and the fees payable can be obtained from the
Victorian Civil and Administrative Tribunal.

For a recommending referral authority—

e If the applicant applies for a review of this decision, the applicant must give notice to any
recommending referral authority that objected to the grant of the permit after an
application for review is lodged.

For an Objector -

e If the applicant applies for a review of this decision, the applicant must give notice to
objectors in accordance with the requirements of the Planning and Environment Act 1987
and the Victorian Civil and Administrative Tribunal Act 1995

The address of the Victorian Civil and Administrative Tribunal is 55 King Street, Melbourne
3000. The telephone number of 1300 01 8228. The web site is www.vcat.vic.gov.au
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